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EXPORT TRADING COMPANIES AND TRADE 
ASSOCIATION

MONDAY, SEPTEMBER 17, 1979

U.S. SENATE, 
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,

SUBCOMMITTEE ON INTERNATIONAL FINANCE,
Washington, D.C.

The subcommittee met at 10:30 a.m., in room 5302, Dirksen 
Senate Office Building, Senator Adlai E. Stevenson HI, (chairman 
of the subcommittee) presiding. 

Present: Senators Stevenson and Heinz.
OPENING STATEMENT OF SENATOR STEVENSON

Senator STEVENSON. The subcommittee will come to order.
This morning we hold hearings on export trading companies and 

trade associations as a part of our continuing effort to improve the 
competitiveness of the United States in the world.

There are four bills before the subcommittee, three of which—S. 
864, S. 1499 and S. 1744—concern export trade associations, also 
known as Webb-Pomerene associations. S. 1663 would facilitate the 
operations of export trading companies. All of the bills recognize 
that foreign competitors are more effectively organized for export 
than the United States.

The Commerce Department estimates 20,000 U.S. firms could 
export profitably but do not. We have no export policy. We have, if 
anything, an antiexport policy, and the cost of our indifference to 
exports is growing. The dollar is weak, oil prices high, money seeks 
refuge from the dollar in such unproductive investments as gold. 
We suffer high interest rates in a futile attempt to slow the decline 
thereby causing inflation and recession. Inflation worsens the trade 
deficit and the wheel takes another turn.

Trading companies and trade associations can spread among 
many firms the risks and cost of exports. They can absorb ex 
change rate fluctuations. It may be the only way to significantly 
expand export participation by smaller U.S. companies which don't 
have the funds to invest in market development abroad or the time 
or personnel to master customs documentation, packaging, ship 
ping, warehousing, and all the details associated with exporting. 
These companies need someone to market their products.

Witnesses appearing this morning and tomorrow afternoon will 
be expected to address the general subject of expanding U.S. ex 
ports as well as commenting on the bills before the subcommittee.

(l)



Our first witness this morning is the Under Secretary of Com 
merce, Mr. Hodges, and we welcome you. This is your first appear 
ance I believe before the subcommittee.

Mr. HODGES. Yes, sir.
Senator STEVENSON. We are delighted to have you and we look 

forward to hearing your testimony. Your Department has been the 
one department which has faced up to all of the realities of our 
eroding position in the newly competitive world marketplace and 
has been very supportive of our efforts to improve our competitive 
ness. So we are especially pleased to have you here, sir, today.

[Copies of bills being considered may be found in appendix 
at p. 353].

STATEMENT OF LUTHER H. HODGES, JR., UNDER SECRETARY, 
DEPARTMENT OF COMMERCE

Mr. HODGES. Thank you, sir. I appreciate your kind comments 
and we do agree with you and we want to work very closely with 
you, and I have prepared a detailed statement which I submit to 
you.

I am pleased to appear this morning before the International 
Finance Subcommittee to give my views on S. 864, S. 1499, and S. 
1663. In general these bills are pointed toward a common objective: 
the encouragement of joint exporting by American Industry. S. 864 
extensively amends and strengthens the Webb-Pomerene Export 
Trade Act. S. 1499 would replace the existing Webb-Pomerene Act 
with an entirely new text, which includes the basic reforms of S. 
864. S. 1663 is the most far-reaching of the bills, because it creates 
an entirely new entity, an export trading company, which would 
have some similarities to the Japanese trading company. This bill 
also provides special tax treatment for export trading companies.

SERIOUS TRADE PROBLEMS

It is gratifying to me that you are devoting special attention to 
legislation whose sole purpose is to assist our export effort. I am 
convinced our long-term trade problems are serious; .finding solu 
tions will require careful attention and cooperation by Government 
and business, including review of laws and regulations that form 
the framework for international trade. I believe the subcommittee 
is contributing an important step to this essential review by hold 
ing hearings on these three bills. I will state the Commerce Depart 
ment views on each of these bills, but my testimony will tend to 
concentrate on the Webb-Pomerene act and proposed amendments 
to that act.

At the outset, I should say that we at the Department of Com 
merce feel that American firms should have the option of export 
ing either independently—as the large majority now do and will 
continue to do so—or jointly, within clear limits prescribed by law. 
We believe that the need to give U.S. companies the tools to 
compete more effectively in world markets, especially against large 
combinations of foreign sellers, is just as strong now as it was in 
1918 when the Webb-Pomerene Act was passed. The continuing 
deterioration of this country's trade position underscores the need 
to improve the ability of our exporters to compete in foreign mar-



kets. Passage of any of these three bills would help get more firms 
into exporting and reduce the trade deficit.

My remarks will include: (1) a statement of the U.S. foreign 
trade position, (2) a discussion of our principal trading partners' 
attitudes toward joint exporting as compared to our own, (3) a brief 
review of the terms of the Webb-Pomerene Act, and (4) a discussion 
of the principal features of the bills including: (a) provision for 
joint export of services in addition to goods, (b) a stronger antitrust 
exemption for joint exporting, (c) administrative changes, and (d) 
special tax and loan treatment for export trading companies cre 
ated by S. 1663. I will also provide answers to specific questions on 
S. 864 communicated to the Department by members of your staff.

THE U.S. FOREIGN TRADE POSITION

All of us know that U.S. exports have not grown nearly fast 
enough to keep pace with imports, and that the U.S. trade deficit 
exceed $30 billion in 1978. Let me now add some recent informa 
tion and predictions to this finding. Our trade projections indicate 
short-term improvement in this deficit, about $4 billion for 1979, 
which would give a 1979 trade deficit of about $25 billion. Last 
month's improvement in our balance of trade, though surprising in 
its degree, is in our view, part of this short-term improvement. Our 
economic forecasts in the longer term, however, indicate that this 
improvement is unlikely to continue much beyond 1980, so the 
long-term trade picture is not bright. The major reason for this is 
the huge increase in oil prices which will greatly increase the total 
cost of U.S. imports. This rise in the world market price of crude 
oil will also reduce the rate of economic growth abroad, which 
tends to reduce the demand for U.S. exports. In addition, we antici 
pate that a post-1980 resurgence in U.S. economic growth and a 
falling off of the impact of the 1977-78 dollar depreciation will 
cause an increase in imports relative to exports. Furthermore, 
worldwide economic expansion is now forseen to be slower in the 
1980's than it has been for the last two decades, so that competition 
for sales in export markets will probably intensify.

Thus, the outlook is that our trade problems are not going to go 
away, but will rather be accentuated. Many of these problems, 
however, are less related to fluctuations in exchange rates and 
macroeconomic trends than they are to the laws and regulations 
which form the framework for our export trade and to an increas 
ing extent constrict it. We have noted, for example, that foreign 
business firms, often with government encouragement, appear bet 
ter able than U.S. firms to turn to export markets when domestic 
markets go soft—this ability is more the product of differences in 
government attitudes and policies toward exports than macro- 
economic imperatives. We are now just beginning to address this 
problem of policies and attitudes rooted in the governmental regu 
latory process.

POSITION OF OUR TRADING PARTNERS ON JOINT EXPORTING

Governments of other countries are well aware of the benefits of 
joint exporting, and currently make these benefits available to 
their companies. Thus, for the sole purpose of increasing their 
exports, our trading partners allow, and often actively encourage,"



their nationals to participate in joint exporting activities that go 
well beyond anything allowed by the Webb-Pomerene Act. This 
would continue to be true even if all the amendments to the Webb- 
Pomerene Act proposed in S. 864 or S. 1449 became law. S. 1663, 
alone of these bills, would give U.S. exporters an export vehicle 
comparable to those available to our competitors in foreign mar 
kets.

For our businessmen, the benefits of joint exporting, and the 
greater freedom available to many foreign companies are vividly 
illustrated when they compete for business in foreign markets. 
They see that foreign companies are able to combine more easily to 
bid on large projects, that they can form export associations, and 
that large Japanese trading companies can sell a variety of prod 
ucts abroad, without the constraint of a very limited antitrust 
exemption.

In France, export cartels are excluded from the reach of anti 
trust enforcement and are not required to file notifications or 
reports. In the United Kingdom, Belgium, Germany, and Japan, 
export associations must notify the government of their formation. 
However, they can export thereafter without filing information on 
their activities, including their volume of exports. Governments of 
these countries collect export statistics from individual companies 
but are not authorized to collect statistics or other information 
from their export cartels.

Mr. Chairman, I might add that in 1974, the OECD Committee 
on Restrictive Business Practices, in a Report on Export Cartels, 
recommended that member countries require export cartels to reg 
ister with the antitrust authorities and that member countries 
establish procedures by legislation if necessary, to gather enough 
information about export cartels to insure that their activities fall 
within the scope of the exemption. The United States was already 
adhering to those standards when the report was published, and 
will continue to do so in the future. On the other hand, other 
OECD countires have done little or nothing to follow these recom 
mendations.

THE WEBB-POMERENE ACT NOW

The Webb-Pomerene Export Trade Act provides a limited exemp 
tion from the antitrust laws for associations of U.S. firms engaged 
solely in export trade. By definition, this export trade is limited 
exclusively to the export of "goods, wares, and merchandise" from 
the United States. This provision has consistently been interpreted 
as precluding export of services and intangible items such as blue 
prints, franchises, and patents. The act protects domestic competi 
tion by requiring that U.S. companies organized in Webb associ 
ations refrain from artificially or intentionally enhancing or de 
pressing U.S. domestic prices of commodities of the class exported 
by the association, or from substantially lessening competition in 
the United States. The act also prohibits restraints on the export 
trade of any domestic competitor of the association.

The number of U.S. export trade associations has remained rath 
er stable for the last 10 years, numbering between 25 and 35. The 
latest Federal Trade Commission count, released last May, is 33 
associations. With few exceptions, these associations continue to



export a limited range of products. Basically, they export such 
commodities as crude sulfur, rice, phosphate chemicals, phosphate 
rock, soybean oil, wood chips, and various dried food products. 
There are also associations in motion pictures, pulp and paper, and 
machine tools. In our view, affording immunity to joint export of 
services—in addition to goods—is likely to benefit U.S. companies 
exporting outside this limited range of products. All three of the 
bills under consideration today would accomplish this basic reform. 

The dollar value of U.S. exports assisted by Webb-Pomerene 
associations has grown slowly over this 10-year period to around 
$1.7 billion or $1.9 billion per year. But the percentage of U.S. 
exports assisted by Webb-Pomerene associations declined—and is 
today probably no more than 1.5 percent—because U.S. exports as 
a whole have grown faster than Webb association exports.

DISCUSSION OF THE BASIC REFORMS IN THE THREE BILLS

It is here in the area of government laws and regulations affect 
ing marketing, that the Webb-Pomerene Act, appropriately amend 
ed, or a similar export vehicle, can make valuable contributions to 
solving our trade problems. I am convinced that passage of any of 
these bills would enhance the ability of U.S. exporters to join 
together and confidently meet competition for foreign markets.
a. Services

In my view, the growth of U.S. service industries in recent years 
makes it vital that services be included within the statutory cover 
age of any bill which may be enacted to encourage joint exporting. 
All three bills, I am pleased to note, recognize this basic fact. The 
Webb-Pomerene Act now exempts only exports of "goods, wares 
and merchandise." Its effect has become increasingly restrictive as 
the actual and potential export of services has grown. Thus, at the 
very least new legislation needs to take account of this changed 
situation, by allowing U.S. businessmen to combine to export archi 
tectural, engineering, construction, training, insurance, and project 
or general management services.

Experience of Webb-Pomerene Associations illustrates both the 
potential for increased exports if joint export of services were au 
thorized, and the frustrations of limiting joint exporting to "goods, 
wares, and merchandise." So far only one Webb-Pomerene associ 
ation has been able to exploit this potential for providing the 
quality and quantity of products demanded by large foreign buy 
ers—something the Japanese trading companies have been so suc 
cessful at doing. This Webb-Pomerene association is designed to 
export complete textile mills, not individual pieces of textile ma 
chinery, though such equipment may be part of a project. Statistics 
for thus association's exports vary from year to year, because an 
individual order is so large, and because the number of orders 
varies a good deal from year to year. Nevertheless, in 1974 this 
association reported orders amounting to $12 million. Although 
data on more recent exports are not available, the association 
continues to export actively.

Had the Webb-Pomerene Act provided antitrust immunity for 
the export of services, other U.S. companies would have formed



associations to bid on large projects. We do not know how many 
cases there are, but one example comes readily to mind. Several 
years ago, the National Constructors Association attempted to form 
a Webb-Pomerene association from its members to compete against 
Government-assisted consortiums. However, the plan was dropped 
when the Department of Justice ruled that technology consisting of 
know-how, blueprints, drawings, construction plans and the like 
does not satisfy the statutory exemption requiring the export of 
only "goods, wares, and merchandise." It is to free joint exporting 
from such barriers to full use that we support legislation to shelter 
the export of services.

In this regard, it is appropriate to recount the recent history of 
the U.S. construction industry in competing for foreign projects. 
The U.S. construction industry has been losing business to foreign 
cpnsortia of government-assisted firms. The U.S. heavy construc 
tion industry was once the leader in heavy construction projects 
around the world, but according to a recent study by Reinhardt & 
Hall, a New York consulting firm, the U.S. share of heavy con 
struction projects in the Middle East has fallen to 10.3 percent of 
the dollar value of all contracts. European companies in the same 
period—1975-78—signed 51.3 percent of the work, the Japanese 
16.9 percent, and the South Koreans 5.4 percent, or half the U.S. 
total. This development should be reviewed in terms not only of the 
lost construction business but the even larger losses in parts, equip 
ment and service fees.

Accordingly, one reasonable and limited step available to help 
U.S. construction companies compete abroad is to authorize the 
joint export- of goods and services. If services were covered, I be 
lieve the construction industry and other industries would respond 
favorably, given the rising scale of international business activity 
by the services sector.

Small to moderate-sized firms, which incidentally comprise most 
of the construction industry, now constitute the bulk of partici 
pants in the Webb-Pomerene associations. The companies I refer to 
typically have sales in the $500,000 to $1 million range, they are 
not widely known, and they are not listed in the Fortune 500. We 
expect that companies of this size group would tend to benefit most 
if the Webb Act were amended by adding services to exempted 
exports. Small- and medium-sized construction companies, for ex 
ample, would find an expanded immunity very helpful in bidding 
on large foreign contracts. I emphasize this point because we be 
lieve that the high cost of individual bid preparation has hampered 
U.S. bidding on large-scale foreign projects. Such costs, when bids 
are prepared by an individual firm, can occasionally reach several 
hundred thousand dollars per company.

The Webb-Pomerene Act also gives U.S. exporters advantages in 
dealing with preferential trade practices and barriers set up by 
foreign companies and governments. The list of preferential trade 
practices and barriers is long, including special product standards, 
labeling requirements, and quotas. In the case of special product 
standards and labeling, the members of an association can often 
satisfy special requirements more readily and cheaply than could 
the individual member companies. If a foreign government sets a 
quota on the volume or total value of its imports, Webb-Pomerene



associations are in a position to negotiate more effectively for a 
larger U.S. share of the quota than could its members, if they could 
not proceed collectively. The Motion Picture Export Association 
has been particularly successful in negotiating concessions from 
countries with quotas on imports of motion pictures. Export Trad 
ing Companies created by S. 1663 would also confer on members 
the same advantages as Webb-Pomerene associations in dealing 
with preferential trade practices, quotas, and other barriers to 
trade.

I understand that in connection with S. 864 a member of the 
subcommittee has raised the question of what form of business 
organization a Webb association should take. In my view, associ 
ations should be permitted to be unincorporated or incorporated, 
according to the desires of the founders. At the present time there 
are export trade groups which have corporate status under State 
law and others which operate as unincorporated associations. The 
distinction has not been significant in terms of their effectiveness.
b. Antitrust exemption

Businessmen have often told us that one of the compelling rea 
sons for not engaging in Webb-Pomerene association activity is the 
lack of certainty of the antitrust exemption. Although businessmen 
generally know the Justice Department has prosecuted very few— 
we know of only one case—Webb-Pomerene associations in the last 
25 years, the nature of antitrust litigation is such that if an action 
is brought—whether by Justice or by a private litigant and regard 
less of the merits—the defendant may have a big, expensive, and 
long-term problem. In the last few years the Antitrust Division has 
investigated the two phosphate export associations, which export 
phosphatic fertilizers. The first ended without any suit being filed; 
the second is in progress. The Federal Trade Commission an 
nounced recently the investigation of the Motion Picture Export 
Association, which exports about one-third of all exports of Webb- 
Pomerene associations. Investigations also cost time and money— 
less than defending a lawsuit—but considerable amounts nonethe 
less. These risks and uncertainties are real in the minds of many 
businessmen and may lead them to drop the idea of forming a 
Webb-Pomerene association, or to use them in less than a totally 
effective manner to exploit export markets.

S. 864 recognizes the need to increase the certainty of the anti 
trust exemption, without completely absolving associations from 
antitrust restraints. The bill's enumeration of antitrust standards 
of conduct is I believe a good approach. The standards appear to be 
a codification of existing law, and to the extent they are, we 
approve their inclusion in this amendment to the Webb Act. As we 
interpret existing law, Webb-Pomerene associations are acting le 
gitimately if they comply with conditions (1) through (6) as set out 
in section 4. The advantage of saying so is that it increases busi 
ness confidence in the exemption.

Restricting enforcement actions against Webb-Pomerene associ 
ations to the Justice Department and the Federal Trade Commis 
sion may also contribute substantially to the certainty of the anti 
trust exemption. This restriction should not in any way hamper 
appropriate antitrust enforcement, since the Federal enforcement
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agencies retain all the considerable powers of investigation and 
civil and criminal prosecution they now enjoy.

S. 1499 also recognizes the need to increase the certainty of the 
antitrust exemption, and in some ways goes further than S. 864 in 
doing so. Thus, S. 1499 gives exclusive jurisdiction to the Federal 
Trade Commission to investigate and take action against an export 
association, so that even private actions must wait until the Feder 
al Trade Commission has made its finding, and permits private 
litigants to recover only compensatory damages, instead of treble 
damages, against an association.

S. 1663 seeks to improve the certainty of the antitrust exemption 
by giving the Secretary of Commerce exclusive authority to admin 
ister the act, including the making of determinations as to the 
noncompliance of export trading companies with the law.

Without wishing to express a preference for the language of one 
or the other of these bills, I strongly support the goal of strength 
ening the antitrust exemption. Each of these bills I believe would 
significantly enhance the confidence of businessmen in the certain 
ty of the exemption. In particular, I believe that exempting export 
associations from not only the Sherman and Clayton Acts, but also 
all other antitrust laws is a good idea. This could be attained by 
expanding the definition of "antitrust laws," described in all three 
of the bills.
c. Administration

On the subject of administering the Webb-Pomerene Act or a 
newly designed joint export vehicle, I believe that for exporters to 
benefit fully from new legislation, improvements in administration 
are essential. There is merit in substituting the Commerce Depart 
ment for the Federal Trade Commission as the agency charged 
with the primary responsibility for administering associations of 
joint exporters. I note that other antitrust exemptions, such as 
those for agricultural co-ops, and air, ocean, and surface transpor 
tation, are administered by agencies concerned with the subject 
matter of the exemption, not antitrust enforcement agencies. The 
Commerce Department, which helps promote U.S. foreign trade, 
would be a logical and appropriate choice for administering legisla 
tion affording an antitrust exemption to encourage the benefits of 
joint exporting.

Thus, without necessarily endorsing specific language of S. 864 
and S. 1663, we dp favor the approach these bills take, which is to 
transfer substantially all the administrative functions related to 
the Webb-Pomerene associations and Export Trading Companies to 
the Department of Commerce. This would include the collection of 
information about associations, the approval of applications for 
registration of new associations, the principal authority for draft 
ing guidelines affecting registration, and the authority to promote 
use of the act. The transfer of responsibility for enforcement func 
tions is also proposed in S. 1663. In this area, we have concluded 
that, there is merit to the proposed transfer of part or all of the 
enforcement functions to the Department, although I should note 
that this proposal raises cost, resource, staffing, coordination and 
implementation concerns that need further study.
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d. Export trading companies
S. 1663, the most far-reaching and comprehensive of the three 

bills, includes special provisions regarding tax treatment, loan enti 
tlements, antitrust and ownership. A licensing procedure would be 
established, to be administered by the Secretary of Commerce. 
Specific enforcement responsibilities are vested in the Secretary.

S. 1663 is intended to encourage formation of companies that 
would export on behalf of small- and medium-sized companies who 
do not possess export know/how or the financial resources neces 
sary to carry on successful export business. The limitations in 
section 105 of S. 1663, Eligibility for Loans and Guarantees, indi 
cates the large amounts of capital the drafters of S. 1663 believe 
export trading companies will need: credits and guarantees from 
government sources are limited to $10 million in a 1-year period, 
and $25 million during the 5-year period.

In regard to this section, I would like to add that I am concerned 
that loans offered at less than the prevailing market rate of inter 
est may violate the recent MTN agreements on export subsidies.

The tax provisions are intended to attract investment necessary 
to create viable export trading companies. These provisions should 
help make investment in an export trading company profitable 
enough to attract investment. However, I should note that S. 1663 
provides an opportunity to obtain 100 percent deferral for the 
profits of a qualifying export trading company. This new deferral 
benefit needs to be analyzed in relation to the antisubsidy code 
which was concluded in the multilateral trade negotiations. There 
is also a question as to the need for special tax provisions for 
export trading companies so long as DISC remains in effect and its 
benefits are available to such companies.

Trading companies would help to fill a vacuum which now ham 
pers our national export effort. I refer to the lack of export know- 
how and adequate finance for many of our industries.

In the part of industry with which I am most familiar—textile 
and apparel—there are literally hundreds of sound companies that 
could be contributing to our export total. These people do tremen 
dous domestic trade. They have goods for which a large demand 
exists by foreign buyers. Their prices are right. They are competi 
tive. Their products are manufactured in highly efficient modern 
factories. But they do not—many of them—sell abroad. When for 
eign orders are received they are likely to be handled through the 
very large factoring firms, but these firms have neither the people 
nor the facilities to make exporters out of the many converters and 
jobbers whose domestic needs they service.

Here is when trading companies enter the picture. They could 
provide the needed skill and financial resources to handle the 
business, if they were given the incentives set forth in S. 1663. The 
tax incentives and the antitrust protection provided would, I be 
lieve, lead to the formation of such trading companies with support 
from banks, factors, companies now exporting and others knowl 
edgeable in foreign marketing who possess the skills requisite to 
conducting export business. This would take time, however, be 
cause American firms have to develop their own paths to joint 
export ventures and trade intermediaries. Up to now there has
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been little in the way of institutional frameworks and a lot of legal 
and financial roadblocks.

What is true of textiles and apparel is true of other industries in 
this country. Here again as in so many aspects of our foreign trade 
we can learn important lessons from our competitors. Right now in 
this country Japanese trading companies and British confirming 
houses are carrying on a thriving business in just this manner, and 
on their terms. But Japanese trading companies finance their trade 
through Japanese financial institutions, use Japanese forwarders, 
Japanese shipping, Japanese insurers.

The U.S. service industries are rightly concerned over foreign 
restrictions on their international business. What a gain for them 
and for domestic employment and economic activity if all this 
business could be handled by U.S. banks, U.S. forwarders, U.S. 
shipping lines and U.S. marine insurance companies. Both our 
merchandise trade and our invisible earnings would benefit from 
this development.

SENATOR INOUYE'S BILL
Mr. Chairman, I have reviewed also Senator Inouye's letter to 

you of August 31 and the enclosed draft of a bill to amend the 
Webb-Pomerene Act which he expects to introduce.

Senator Inouye's bill makes the minimal changes necessary to 
make the Webb Act an effective tool for export promotion. In 
addition to adding services to .the exemption's coverage and 
strengthening the exemption, it would transfer administration of 
the act to the Department of Commerce.

Based on my review of the bill, and again speaking only for the 
Department, it is pur opinion that this proposal would go far to 
eliminate the existing uncertainties surrounding the legal position 
of export associations and restore business confidence in them. 
Because Senator Inouye's bill has much in common with S. 864 and 
S. 1499, I believe that it can fairly easily be reconciled with them. 
Of course, we would be happy to work with you in adjusting the 
differences in order to arrive at a mutually satisfactory version.

CONCLUSION
Mr. Chairman, before concluding, I would like to note that these 

proposals to enhance U.S. exports contain in more than one in 
stance, provisions to prevent foreign-owned or controlled entities 
from being a member of the export association or trading company. 
Although we can conceive of possible abuses these provisions are 
intended to remedy, we question whether they are necessary. In 
each of the bills, the entity loses its exemption from antitrust 
liability as to its activities which substantially restrain trade or 
create unreasonable price consequences in the domestic economy or 
restrain or unfairly compete with domestic competitors. Given this 
condition, and in light of the fact that the purpose of the Webb- 
Pomerene Act is to assist U.S. exports, it is immaterial whether 
such exports are made by a U.S.-owned or foreign-owned company. 
Also, if foreign-owned companies are denied access to the benefits 
proposed in these bills, several existing Webb associations will be 
obliged to expel foreign-owned members.

To summarize the major points of my testimony:
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One: Joint export associations are an important export resource 

which is largely undeveloped in the United States. Our principal 
trading partners understand the benefits of joint exporting, and 
permit or actively encourage their nationals to engage in activities 
going beyond those allowed by the Webb-Pomerene Act, even if 
amended by one of the three bills under review.

Two: U.S. trade problems are not going to go away, but will 
probably be accentuated in the 1980's. A review of U.S. policies and 
regulations affecting international trade is needed to remove some 
of the restrictions on exporters. One area needing examination is 
Government policy as regards joint exporting, and the Webb-Po 
merene Act at the very least.

Three: The Webb-Pomerene Act needs to be amended to permit 
associations to include services among the exempted exports. Other 
important amendments include making the antitrust exemption 
more clear and certain, and streamlining of the act's administra 
tion.

Four: S. 1663 is the most far-reaching bill introduced in the last 
several years to authorize joint exporting by U.S. companies, and 
should receive serious consideration as a potentially very useful 
means to assist U.S. exports.

Senator STEVENSON. Thank you, sir, for a positive and helpful 
statement. The amendments to the Webb-Pomerene Act and S. 
1663 are compatible. That is to say, they address different problems 
and in no way are inconsistent with each other. Right?

Mr. HODGES. Yes, sir.
Senator STEVENSON. Now with respect to those amending Webb- 

Pomerene, which remove a disincentive in the antitrust laws by 
providing for formation of Webb-Pomerene associations, do you 
think those amendments, if approved, would significantly increase 
U.S. exports? The Commerce Department has identified some 
20,000 potential exporters. Would those amendments go far toward 
enabling those potential exporters to become actual exporters? 
What would the actual effect of these amendments, if approved, be 
on our trade balance?

IMPACT OF AMENDMENTS

Mr. HODGES. I could probably be more specific in the service 
area. I think it would definitely have an immediate impact. Frank 
ly, I think one thing that the passing of the legislation along with 
some other things we are doing would be a signal to American 
business and the world that in the reorganization of our Govern 
ment and in amending certain legislation, we are going to be 
serious about exporting. I think it's an attitudinal problem as 
much as anything else, getting people to think internationally, but 
certainly these amendments will facilitate the entire process.

Senator STEVENSON. Now. S. 1663 doesn't just remove the disin 
centive. It takes a large positive step. I believe it would give U.S. 
exporters a vehicle comparable to those of their competitors in 
other countries.

Have you looked into the impact of the trade agreement on S. 
1663 and trading companies in the United States?

Mr. HODGES. The impact of the——

52-624 O - 79 - 2
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Senator STEVENSON. The MTN legislation.
Mr. HODGES. Not specifically. I will.
Senator STEVENSON. I wrote Ambassador Strauss some months 

ago during the negotiations to express an interest in the subject 
and to ask if the codes being negotiated would adversely affect the 
creation of trading companies and I received from him a positive 
response. He indicated that it would not prevent us from creating 
the same vehicles as our competitors.

I'd like to enter that letter and some additional material in the 
record.

[The following excerpts from an earlier hearing by this subcom 
mittee, titled "Multilateral Trade Negotiations," and held on April 
4 and 5, 1979, were ordered inserted into the record:]

STATEMENT OF AMBASSADOR ALONZO L. MCDONALD, DEPUTY 
SPECIAL TRADE REPRESENTATIVE

Senator STEVENSON. I wrote Ambassador Strauss concerning a 
rumor that I heard, which was that certain export subsidies might 
get grandfathered in foreign countries, but be prohibited for our 
own, and raised with him Illustratively the case of trading compa 
nies, not that those are subsidies. But they might be.

He has now written, saying that the codes will not prevent the 
United States from authorizing the creation of trading companies 
which hopefully could then compete with the trading companies of 
other countries including the Japanese.

As I think you know, our subcommittee report recommends that 
the United States approve the creation of such companies in order 
to represent competing product lines and small industries as well 
as large hi all parts of the world.

To do that, we must grant trading companies some tax exemp 
tions, for example, deferral of taxes on foreign earned income until 
it is repatriated. We would like to go beyond that to grant them 
some special considerations for their startup cost, just to help them 
get started.

Do you think tax incentives for new trading companies in the 
United States would be prohibited?

Mr. McDoNALD. I think that they will have to be carefully 
worked out, Mr. Chairman. But I believe most of the elements that 
you referred to can be accommodated within the range of the cods.

As a matter of fact, in Geneva, we watched carefully the hear 
ings conducted by this subcommittee as well as some of the other 
interested committees on the Hill, and I think you might be inter 
ested in ome of the guidelines we used at the negotiation table in 
terms of trying to preserve for ourselves as much latitude as we 
thought would be reasonable.

If I may, sir, I will summarize some of those, because I think 
they would be of interest.

Senator STEVENSON. Please.
Mr. McDoNALD. Here are some of the things that within the 

framework of our subsidies code, the way it is negotiated, we can
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do. I am not suggesting these are necessarily controlling factors, 
nor should they necessarily be done.

But what our concern was as negotiators was make sure the 
choice was ours and we have not preempted by our international 
commitments from doing what we felt domestically would be in our 
best interests.

But, for example, in the area of export credits and guarantees, 
these can be provided and these can certainly be expanded within 
the framework of the gentlemen's agreement within the OECD. We 
have nothing that would prohibit that agreement from either 
changing or increasing.

As a matter of fact, I think we are at complete liberty to deter 
mine what would be the appropriate level of export credits to give 
to our entities and that is one of the elements I know your subcom 
mittee had been concerned with.

Senator STEVENSON. Let me interrupt, if I may, as you go along.
Mr. MCDONALD. Please.
Senator STEVENSON. Does that statement refer to CCC credits for 

agricultural exports as well as exemption for nonagricultural ex 
ports?

Mr. MCDONALD. Yes, it does, Mr. Chairman. Although, as I indi 
cated, I believe, earlier to the committee, our review of competitive 
situations indicates within our CCC we may be even closer to 
providing an appropriate solution than we are on the industrial 
side, but that is still a question deserving your review.

Senator STEVENSON. But CCC will not be adversely affected?
Mr. MCDONALD. That is true.
Senator STEVENSON. Thank you.
Mr. MCDONALD. The second I might mention concerns export 

promotion activities. I think we are free to provide whatever rea 
sonable help we think appropriate, administrative assistance to 
exporters, information on foreign market, information on bids, 
translation activities and the other normal support activities that 
we might think would be appropriate for the launching of new 
activities or for the encouragement of a broader base of American 
business to take a first step in to the international area.

I might also say just in passing, this is a bit of a tangent from 
my direct response to your earlier question, one of the major 
elements we consider to be important in the whole series of codes 
deals with a higher level of certainty in terms of what the rules of 
the game are going to be.

In my earlier private enterprise experiences, one of the difficul 
ties of embarking on an export program was the high risk and 
uncertainty related to that high risk. It is very hard to calculate. 
We are hopeful that some of the elements of those risks will be 
laced into a better framework of certainty that would be useful to 
us.

A third element in which we can take whatever actions we think 
are important, and one that is of great concern to you and mem 
bers of the subcommittee, is in the relaxation of disincentives to 
exports. We know really of no limits that would be involved there. 
Those could involve such things as you mentioned in your commit 
tee report. We see no restrictions that would bother us domestical-
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ly from proceeding in that direction in whichever way the Congress 
and the decisionmakers determine is appropriate.

Next is deferral of tax on earnings from sales operations based 
overseas to provide treatment equal to manufacturing operations 
abroad. Again, there is a differentiation between our and foreign 
practices. That would be another opportunity open to us if it ap 
peared appropriate, without violating our international obligations.

Next we could refund many of the so-called indirect taxes that 
might be now existent in our economy or might later be consid 
ered.

Senator STEVENSON. Value added?
Mr. MCDONALD. Exactly. One of the statements that, following 

consultations with members of the Finance Committee and others 
from the House who were visiting in Geneva that I particularly 
made at their request was that the United States reserved all its 
options to look at those without any obligation for compensation 
later on. Although legally they are permissible in the GATT, we 
consider they do have a distorting effect on trade. If we chose at 
some point in time to equalize that situation, whether for trade 
reasons or for other reasons, we could consider that that would be 
our just due. So our latitude is wide open on that score.

Further, any generalized incentives, Mr. Chairman, that are not 
specifically aimed for exports themselves, but really contribute to 
the dynamism, competitive stature, the strength of our industrial 
base, would be entirely permitted.
. Such things as accelerated depreciation, incentives for new capi 
tal investment, tax or other incentives for productivity increases, 
incentives for research and development, another item touched on 
in your committee report. Consequently, we think that, again, our 
latitude is quite wide.

Finally, one should mention liberalized tax treatment for repre 
sentatives of the U.S. firms resident overseas. One should note just 
in passing that pur treatment in our tax situation of Individuals 
residing abroad is considerably different from that of other coun 
tries who tend to tax on the basis of residence rather than on the 
point of citizenship.

Just as an illustration, our United Kingdom friends, for example, 
seek opportunities for overseas assignments, even of short duration, 
because their earnings while on those commercial endeavors are 
exempt from their domestic high rate.

Consequently, one of the things that I think the Congress is 
already doing and we could certainly want to make sure, is that we 
have a reasonable representation of the American economic society 
in residence abroad. We have suffered some cutbacks in that area 
within the last few years as your subcommittee is well aware. We 
hope it has not moved below the danger point. But it is an issue of 
concern to those predominantly involved in exorting and interna 
tional business.

The things we cannot do on the other side of the question, as I 
mentioned in my statement, Mr. Chairman, are to provide direct 
tax incentives for export efforts.

Senator STEVENSON. That will pick up——
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Mr. MCDONALD. Those are prohibited. We have made a special 
exemption, DISC. We felt we would have enough problems without 
undertaking that struggle.

The adminstration's position is quite clear on DISC. As a result 
of the negotiation, the United States is free to handle that our 
selves. Its status has not been changed at all by the negotiation of 
the code.

Senator STEVENSON. You say there is a prohibition against these 
direct tax subsidies, if that is the right word, for the export sector, 
but not for DISC.

How do you do that? Is DISC just grandfathered in?
Mr. MCDONALD. We in special notes to the code reserve the 

status of the DISC, as it is, by mutual agreement with our negotiat 
ing partners.

If we did not have the DISC at this point in time under the 
normal provisions of the code and had we not in effect grandfa 
thered it, it would be ineligible to be considered under our interna 
tional agreements.
*******

Senator STEVENSON. I will enter into the record the letter from 
Ambassador Strauss to which I referred earlier. 

[The document follows:]
OFFICE OP THE SPECIAL REPRESENTATIVE FOR TRADE NEGOTIATIONS,

EXECUTIVE OFFICE OF THE PRESIDENT,
Washington, D.C., April 4, 1979.

Hon. ADLAI E. STEVENSON,
U.S. Senate,
456 Russell Office Building, Washington, D.C.

DEAR SENATOR STEVENSON: I hope I am able to allay your concerns with regard to 
the subsidy/countervailing duty code we have negotiated in Geneva. The code does 
not "grandfather" all existing export subsidies employed by our competitors. Quite 
the reverse—it tightens considerably the rules governing the use of such subsidies. 
The only grandfathering which has been done is a special rule for our DISC 
program.

A principal U.S. objective in the MTN—and one that was emphasized by the 
Congress in the Trade Act of 1974—was the negotiation of an improved internation 
al discipline on trade distorting subsidies. We believe we have succeeded in this.

With specific regard to export subsidies, the code concerns a general prohibition 
of their use in connection with the export of industrial products. However, there are 
exceptions. Export financing, provided it is consistent with the terms of the OECD 
Export Credit Arrangement, is not prohibited. In other words, our Ex-Im Bank 
activities are not restricted. Further, I do not see any bar to the formation of U.S. 
export trading companies, although clearly the specifics of any such proposal should 
be reviewed in light of the code provisions.

I do not pretend that the Code is perfect. However, it most certainly does not bless 
foreign subsidies while restricting our own. The Code will introduce a better inter 
national discipline on subsidized practices of all signaturies. I believe that such
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general discipline serves the best interest of the United States and the international 
trading system. 

Sincerely,
ROBERT S. STRAUSS.

*******

U.S. SENATE, 
SUBCOMMITTEE ON INTERNATIONAL FINANCE,

March 8, 1979.

U.S. EXPORT POLICY

INTRODUCTION
Senator Adlai E. Stevenson, chairman of the Subcommittee on 

International Finance, announced on January 10, 1978, a study of 
U.S. export policy to be conducted by the subcommittee. The study 
.was prompted by the rapidly mounting trade deficit and evidence 
that the competitiveness of U.S. industry in international trade 
and domestic markets was declining. The subcommittee held 11 
days of hearings on export policy between February and May and 
received testimony from witnesses from the executive branch, in 
dustry, agriculture, labor and academic and research institutions. 
This report summarizes the subcommittee's findings and makes 
recommendations for insuring the competitiveness of U.S. agricul 
ture and industry in world markets.

CHAPTER 9.—RECOMMENDATIONS

PROVIDING EFFICIENT INCENTIVES FOR R. & D. INNOVATION AND
EXPORTS

Tax incentives should be used to stimulate higher levels of re 
search and development than would otherwise occur in our "ma 
turing" economy, and to encourage producers to make the extra 
effort required to enter foreign markets. Tax incentives may also 
be justifiable to enable U.S. producers to match European and 
Japanese competition in third country markets as long as compet 
ing countries continue to provide significant tax incentives to their 
exporters.

The United States has three tax policies which encourage ex 
ports: DISC, deferral on foreign corporate earnings, and section 911 
tax relief for certain personal income earned abroad. DISC may not 
be a particularly efficient incentive but exporters believe DISC is 
essential to profitable exporting. Removal of DISC without provid 
ing a superior tax alternative could lead to a large reduction in 
U.S. exports. Accordingly, DISC should be retained until another, 
more efficient tax incentive can be put into effect.

The export benefits of DISC could be expanded in two ways. 
Smaller companies not directly involved in exporting but supplying 
parts and components used in exports can set up DISC'S to sell to 
the exporting firms. In this way the benefits can trickle down to
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smaller businesses. Use of DISC in this way is permissible at pres 
ent, but has received little encouragement from the Government. 
Small firms may be unaware of this opportunity and may also be 
discouraged by the requirement that DISC's be formally incorporat 
ed. The incorporation requirement seems a needless expense for 
firms to incur.

Second, the money flowing into DISC's could be recycled to fi 
nance additional exports if it could be re-lent to other firms or 
foreign purchasers. The Export-Import Bank could use its resources 
in parallel with DISC funds to multiply the export punch of the 
DISC incentive.

DISC violates GATT rules and may come under further pressure 
as a result of the subsidies code being drafted in the Tokyo round. 
If DISC is barred, Congress should study alternatives, including a 
value-added tax with rebates for exports. The VAT system is wide 
ly used abroad, is consistent with GATT rules and could be used to 
fund a portion of social security benefits. VAT is often criticized as 
being inflationary as well as regressive in impact; however, these 
effects could be mitigated if VAT were adopted in conjunction with 
other tax changes. Many foreign countries have adopted VAT sys 
tems within the past two decades and their experience should help 
Congress determine what costs and benefits VAT would entail for 
the United States.

Another alternative to DISC would be to defer taxation of export 
sales abroad attributed to an export sales subsidiary. At present 
the United States attempts to restrict use of such "tax haven" 
arrangements by requiring such income to be reported as current 
earnings. The U.S. practice reduces the export incentive effect of 
the general deferral of taxation on income earned abroad, contrary 
to the practice of other governments. To be most effective, U.S. 
policy should encourage the formation and use of export sales 
subsidiaries by consortia of U.S. firms.

Section 911 of the Internal Revenue Act provides exemption for 
some forms of personal income and expenses by U.S citizens work 
ing abroad. Favorable tax treatment is an important export incen 
tive in the engineering and construction industries, which in turn 
stimulate additional U.S. goods exports. The effect of section 911 on 
U.S. exports requires careful examination and the tax incentive 
should not be reduced prematurely.
*******

U.S. SENATE, 
Washington, D.C., April 11, 1979.

Hon. ROBBHT STRAUSS,
Special Representative for Trade Negotiations,
Washington, D.C.

DEAR BOB: Your letter of April 4 is reassuring with respect to the effect of the 
proposed export subsidies code on the competitive position of the United States. For 
the sake of further clarification, could you or your staff respond for the record to 
the following?

1. Would legislation to encourage formation of U.S. export trading companies 
which provided that trading company profits would be taxed only upon distribution 
to shareholders be permissible under GATT rules and the proposed subsidies code? 
An outline of provisions embodying this concept is attached for your review.

2. Would legislation which provided a tax credit to export trading company 
shareholders for any losses in the initial five years of operations, which would be
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recaptured as profits are earned, be permissible under GATT rules and the proposed 
subsidies code?

3. Would legislation which authorized a Federal government agency to make 
loans to export trading companies to finance start-up losses during the initial five 
years of operations be permissible?

4. Would enactment of S. 864, the Export Trade Association Act of 1979, a bill 
introduced by Senator Danforth and others, and referred to the Banking Committee, 
raise any difficulties under GATT or the subsidies code?

5. You noted in your letter that export financing consistent with the terms of the 
OECD Export Credit Arrangement is not prohibited by the subsidies code. Is export 
financing which is consistent with the OECD Export Credit Arrangement or outside 
the scope of the Arrangement prohibited?

6. Enclosed please find a copy of a May 1973 report prepared by the Department 
of Commerce which lists nontariff barriers to trade used by foreign countries. Please 
annotate the list to indicate with respect to each trade barrier whether the practice 
will be halted, modified, or left unchanged by the proposed MTN codes.

7. Enclosed please find a copy of part 3 of hearings on Export Policy held last year 
by the Subcommittee on International Finance, which includes at pages 143 through 
201 an analysis of export subsidies offered by six major trading countries. Please 
indicate with respect to each subsidy whether the proposed subsidies code or other 
provisions of the MTN package will secure removal or modification of the subsidy.

I want to thank you and Ambassador McDonald for your generous assistance to 
the Subcommittee in its review of the export implications for the United States of 
the proposed agreements.

With best wishes, 
Sincerely,

ADLAI E. STEVENSON.

THE WHITE HOUSE, 
Washington, D.C., June 29, 1979.

Hon. ADLAI E. STEVENSON, 
U.S. Senate, Washington, D.C.

DEAR SENATOR STEVENSON: I am pleased to supplement my earlier statements to 
you and those of my colleagues on the possible impact of the MTN in the promotion 
of U.S. exports. I cannot presume to answer all the detailed aspects of your ques 
tions. To do this, I think it may be useful to arrange a meeting between your staff 
and Dick Rivers, our general counsel, who was responsible for negotiating the 
subsidy code.

With respect to the tax treatment of export trading companies envisioned in your 
letter, a number of subsidy code provisions are relevant. I have enclosed a copy of 
the code for your reference. First, the subsidy code deals with subsidies, especially 
export subsidies, granted on products. Any subsidy found to exist, therefore, must be 
related to the sales or distribution of a product. Second, the code does not undertake 
to define the concept of a subsidy or export subsidy. Instead it relies on illustrations, 
an approach that will require study, discussion and case law to supplement. As a 
start, the annex to the code contains an illustrative list of export subsidies. It is this 
section that provides guidance on the types of practices that are or could be subject 
to the code's discipline.

One of the illustrative examples of export subsidies in paragraph (e) of the annex 
is as follows: "The full or partial exemption, remission, or deferral specifically 
related to exports, of direct taxes . . . paid or payable by industrial or commercial 
enterprises." Thus, in your examples, altering the point of taxation (i.e. having 
company profits taxed upon distribution to shareholders) would not necessarily 
constitute an export subsidy.

Specific tax exemptions related to exports, however, could be regarded as prohibit 
ed subsidies. With respect to tax credit for losses, to the extent that such credits are 
considered a tax deferral to be recaptured as profits are earned, it may be consid 
ered an export subsidy. Nonetheless, a footnote "2" to section (e) states that tax 
deferrals ". . . need not amount to an export subsidy where, for example, appropri 
ate interest charges are collected." The final answer to whether such a mechanism 
would be considered an export subsidy would depend on all its specific elements.

As a rule, questions of organizations for export, i.e. through export associations, 
would not be considered export subsidies under the subsidies code.

The availability of government funds is not necessarily regarded as a subsidy. 
While there is no specific section of the agreement that addresses your point, 
section (k) of the annex may be indicative. This section notes that export credits 
provided by governments at "rates below those which they actually have to pay for
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the funds so employed or the payment by them of all or part of the costs incurred 
by exporters or financial institutions in obtaining credits. . . ." would be regarded 
as an export subsidy. The critical questions are the terms at which such funds are 
made available and the relationship of the funds to the exported product.

As section (k) of the annex indicates, if a signatory to the subsidy code is a party 
to the OECD Export Credit Arrangement, export credits provided ". . .in conform 
ity with those provisions shall not be considered an export subsidy prohibited by 
this [subsidies] Agreement." If export credits are granted on merchandise that is not 
subject to the OECD Arrangement, then the general criteria of section (k) applies, in 
ascertaining whether a subsidy is involved, i.e., whether the credits are provided on 
terms more favorable than those available in the commercial market.

The various nontariff measures compiled by the Department of Commerce in 1973 
provided an invaluable focus for the MTN. I wish I could say that all the NTMs 
contained in that list have been abolished or modified as a result of the MTN. That 
would be overstating the case.

In the early stages of the MTN, we considered approaching trading off NTM for 
NTM on a reciprocal basis, much like is done in the tariff field. Such an approach is 
filled with difficulties, not only of a political nature, but also from a practical point 
of view. How can you quantify the value of an NTM concession? What would the 
United States have given in return? We traditionally regard ourselves as not having 
many NTMs that affect trade. Thus, when it came to paying for foreign concessions 
our pockets would be empty.

In order to maximize our negotiating leverage, we approached various NTM fields 
through general negotiations. As you can see by the Commerce list, we've tackled 
all of the significant NTM categories. The success of the negotiations depends upon 
all signatories to the codes undertaking the necessary action to remove or mitigate 
the trade effects of the NTMs or being prepared to face international confrontation 
and compromise, including possible compensation or retaliation. The various codes 
contain new guidelines and principles by which such NTM activity and its trade 
impact can be gauged. This is admittedly not a perfect solution, but it is a signifi 
cant step forward from the current state of international rules that permitted the 
growth of the massive amount of NTMs enumerated in the list. I cannot comment 
on each of the items in the Commerce list since some entries are general in nature 
while others refer to practices that may have to be modified.

Finally, country actions to remove or modify the various export subsidy practices 
contained in the Export Policy hearings will depend on a number of factors, not the 
least of which is domestic ratification of the agreement. Some measures may clearly 
correspond to those contained in the annex to the subsidies code, while others may 
fall in a grey area. Ultimately, as in any international agreement, the country can 
exercise its sovereign right to maintain a practice that may be in clear violation of 
the code. But it has to be willing to suffer the international consequences, including 
the withdrawal of the application of the code's provisions to its exports. 

Sincerely yours,
ROBERT S. STRAUSS.

*******

[Present hearing continues:]
Senator STEVENSON. Since then I have heard some suggestions 

that the codes might prevent the United States from doing what its 
foreign competitors do. Existing export subsidies, so-called, are 
grandfathered; therefore other countries with existing trading com 
panies would be permitted to continue but those without, like the 
United States, would be prevented.

We are going to have to look into that problem. Could your 
Department take a look at that question and give us something 
further for the record?

Mr. HODGES. This is a note that the Treasury Department will 
probably give some views on that question, but I will definitely 
look into it.

Senator STEVENSON. Well, if I know the Treasury Department, 
we're going to have to know more views that its. I have not only 
talked with Ambassador Strauss, but I very recently had another 
conversation with someone within that office which negotiated the
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codes and I got very recently orally an answer which I suspect 
would be a little different from the comments we get from the 
Treasury Department. So I think it would be helpful if you could 
take a look at that too and maybe there are others we should 
consult also. So we look forward to a response to that.

Mr. HODGES. We would be happy to look into it.
Senator STEVENSON. Well, I was particularly pleased by the real 

ism of your comments. At least I think it's realistic. It's not as 
optimistic as some, but there are those who live by economic ortho 
doxy and sometime preach the old religion—all we have to do is 
nothing except rely on relative growth rates and the magic of the 
floating exchange rate system to rectify the trade deficit. I expect 
at these hearings we will hear again that all we have to do is have 
higher growth rates abroad and an depreciating dollar to rectify 
our deficit. I don't mean to suggest that the floating exchange rate 
system and the devalued dollar won't have some effect, and the 
depreciation of the dollar is having some effect.

Mr. HODGES. I don't think our products are on the shelf abroad 
and I think we have to put them there. We have had it so good in 
this country that we have never faced up to working hard on 
exporting. We have to, and as I point out, we are a heavily service 
economy and if we don't export service we have a really serious 
problem.

Senator STEVENSON. The MTN hailed as it is, would create oppor 
tunities for others as well as ourselves.

Mr. HODGES. Starting January 1. That's why we want to get 
started.

Senator STEVENSON. Well, like I say, I think it's a realistic atti 
tude. In any event, nothing is lost by giving the United States the 
same tools that its competitors have in a highly competitive mar 
ketplace. Senator Heinz.

Senator HEINZ. Thank you, Mr. Chairman, and I'd ask unani 
mous consent that my opening statement be placed in the record at 
this point.

Senator STEVENSON. Without objection.
[Statement follows as though read:]

OPENING STATEMENT OF SENATOR HEINZ
Senator HEINZ. Pogo's famous remark, "We have met the enemy 

and he is us," seems particularly relevant to the situation in which 
we find ourselves^today in the international trading arena. All too 
frequently we have been our own worst enemy. Where our trading 
partners have incentives and governmental export promotion pro 
grams, we have created impediments and barriers for our most 
competitive exporters to surmount before they can even begin to 
compete in the international arena.

Worldwide, we still have the greatest absolute volume of exports, 
with $143 billion in 1978, but increasingly our trading takes on the 
pattern of a less developed country, with agricultural raw materi 
als accounting for an ever greater percentage of the volume. Over 
the past 3 years, while Germany and Japan were running a com 
bined manufactured goods trade surplus of more than $120 billion, 
the United States slipped into the deficit column in this category. 
Meanwhile, our bill for imported oil went from $7 billion just 6
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years ago to an estimated $60 billion this year. The result has been 
a trade deficit which totaled $31 billion in 1977, $34 billion last 
year, and which could reach the same abysmal level in 1979 despite 
the significant devaluation of the dollar which has taken place in 
the meantime.

The bills which we have before us today represent serious at 
tempts to address that problem. I must say that I am disappointed 
that the administration does not have similar proposals to present, 
or that it has not at the very least taken a position in favor of one 
or another of these approaches. Export promotion is a problem 
which calls for ideas and programs now. Without export expansion 
we doom ourselves to further economic decline. Trade deficits of 
the sort we have experienced recently severely weaken the dollar, 
thus beginning the vicious cycle with which we are all too familiar. 
The price of imports including energy rise, thereby inducing infla 
tion, which in turn leads to economic slowdown and budgetary 
deficits. The result is the sort of recession we find ourselves in 
today.

Obviously, we are not going to solve this problem overnight. But 
every successful program of trade expansion is a step in the right 
direction. As cosponsor of S. 864, the Trade Association Act of 1979, 
which revises and updates the so-called Webb-Pomerene Act, I 
believe it is time for a serious reconsideration of our antitrust 
attitudes toward export trade associations. Clearly, the Justice De 
partment's thinly veiled hostility toward activities carried out 
under the Webb-Pomerene Act and export trade associations 
formed under the act's protective umbrella has inhibited their 
formation. That hostility has deterred Webb-Pomerene Associations 
to the point where today they account for an insignificant percent 
age of total export trade while in the 1930's they accounted for 
fully 19 percent of that trade. If one compares them to their 
counterpart Japanese trading companies, which are nurtured and 
subsidized by the Japanese Government, one begins to appreciate 
the handicaps which American businesses, particularly small- and 
medium-sized ones, operate under in the United States.

S. 864, S. 1499, and a bill to be introduced by Senator Inouye, 
significantly alter the legislative charter for Webb-Pomerene asso 
ciations. There is no need to go into the details of those bills 
because I am sure they will be amply discussed during these 2 days 
of hearings. Suffice it to say that it is clear to me—and it ought to 
be clear to the administration—that a major revision of the Webb- 
Pomerene Act is badly needed. The National Construction Associ 
ation estimates that merely adding services to the list of permissi 
ble exports of Webb associations, as these bills do, would increase 
worldwide U.S. construction receipts by $2 billion. Moreover, there 
are 30,000 small- and medium-sized businesses not now involved in 
exporting, many of which might be induced into this area with the 
right incentives and the promise of a minimum of governmental 
interference.

I look forward to hearing the witnesses this morning, and it is 
my particular hope that the distinguished representatives of the 
administration will be able to explain what amendments, if any, 
would be necessary to enable the administration to support any, or 
all, of these bills.
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I can't help observing, however, that a hearing like this reminds 
you of Pogo's famous expression: "We have met the enemy and he 
is us," because all the problems that we appear to have in trade— 
which you have tried to set forth—quite candidly would appear to 
stem from the fact that we simply haven't done anything to re 
move unnecessary barriers and to assist in creating structures, so 
that we may as effectively compete as our trading partners do in 
the international marketplace.

I have one question of a general nature. Is there a particular 
reason that we have not received—correct me if I'm wrong—a 
Presidential message or a similar statement of how our policies 
need to be changed from the administration before this time? Is 
there a reason that the administration has not addressed Webb- 
Pomerene, or some of the issues that Senator Stevenson raises in 
his bill, S. 1663?

INTERNATIONAL EXPORT POLICY

Mr. HODGES. I think the administration is at this point speaking 
to those questions. The administration has directed its attention to 
a national export policy, which is not the most dramatic thing in 
the world, but it's the first time this country ever had one, and we 
are working in this area through the President's Export Council 
and, most importantly, trade reorganization, which will be before 
you soon and about which the President spoke on July 17.

I think the organization of the executive branch to encourage 
exports in international trade is a necessary first step. So I think 
the administration is addressing it.

Senator HEINZ. Correct me if I'm wrong, though I read as care 
fully as I could the administration's statement on export policy I 
don't recall—but it may be forgetfulness on my part—that calling 
for amendments to Webb-Pomerene and I don't remember it calling 
for the establishment of the equivalent of a trading company. Is 
that right?

Mr. HODGES. I don't think they were part of that at all. I'm just 
saying these are—I think having a broad policy recognizing the 
need and reorganizing the Government were first steps. These 
amendments were very necessary subsequent steps.

Senator HEINZ. Now my question is, Were they omitted because 
nobody had thought them up at that point or were they omitted 
because somebody objected to them?

Mr. HODGES. At the present time there is no objection on the 
part of the administration.

Senator HEINZ. I beg your pardon?
Mr. HODGES. At the present time, there is no objection to that.
Senator HEINZ. And you're not in a position to say whether they 

were omitted because they were considered insignificant or because 
nobody thought of them or because the Justice Department said 
they need time to further study it?

Mr. HODGES. No, sir.
Senator HEINZ. You don't know the answer to that?
Mr. HODGES. No, sir.
Senator HEINZ. One question that has to occur to people is the 

question of how great the danger is that increased use of Webb-
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Pomerene associations will lead to attempts at domestic price fix 
ing rather than their stated purpose of enhancing the U.S. share of 
international markets. Do you have any fear along those lines?

Mr. HODGES. Not really. I touched on it in my statement and I 
don't feel that that's a problem.

Senator HEINZ. And you believe there are sufficient safeguards 
in the S. 864?

Mr. HODGES. Yes.
Senator HEINZ. How important do you believe the preclearance 

provided for in S. 864 is?
Mr. HODGES. I don't know that I'm exactly familiar with pre 

clearance.
Senator HEINZ. This is the antitrust clearance, where you look at 

the charter association and decide whether or not it is inherently 
anticompetitive or might lead to something bad, such as price 
fixing.

Mr. HODGES. I addressed the antitrust exemption. I'm not certain 
about——

Senator HEINZ. Would it be helpful if the staff explained the 
preclearance procedure to Mr. Hodges?

Mr. STEVENSON. Yes.
Mr. RUSSELL. Mr. Secretary, the procedure contained in two of 

the bills—S. 864 and S. 1499—would involve the submission by the 
proposed trade association of all the activities they intend to en 
gage in and specifying where they would operate abroad as well as 
the membership. If the association were certified, any change 
would have to be submitted to the administering agency which 
would be either the FTC or the Commerce Department. The result 
would be to immunize the association from antitrust actions as 
long as its activities were consistent with its charter.

Senator HEINZ. Thank you.
Mr. HODGES. I understand the term, and I just think as I testified 

that it is necessary to give businessmen the certainty that is need 
ed.

Senator HEINZ. I suppose I'm driving at the question of whether 
you foresee any potential problems in getting the Justice Depart 
ment to accept your judgment on matters relating to antitrust.

Mr. HODGES. Well, I won't——
Senator HEINZ. This is nothing personal on my part you under 

stand.
Mr. HODGES. I know, and I can't say that I don't foresee prob 

lems, but I think that we can handle it and it's necessary to be 
done. Nothing is going to be necessarily easy.

Senator HEINZ. I think all of us here understand the great poten 
tial that exists for small- and medium-sized firms to play a much 
greater role in our export potential. Would you say that S. 864 or 
S, 1663 would make a major difference in assisting small- and 
medium-sized firms or will those, on the one hand the Webb- 
Pomerene amendments and on the other the trading company 
approach, benefit principally larger firms?
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BENEFIT TO SMALL FIRMS

Mr. HODGES. Again, I think it goes to smaller companies, those 
that can't afford some of the bidding procedures and can't do 
everything on their own. The construction industry, for example, 
as I pointed out, where most of the small firms have sales and 
revenues of $500,000 to $1 million.

Senator HEINZ. That's good news.
Mr. HODGES. I think it helps small business. I think in the 

service area it's particularly important that we have the amend 
ments. I think that the next big step is the psychological one of 
getting people to think in terms of exporting and trading compa 
nies are a necessary step for small business.

Senator HEINZ. I'd like to turn for my last question to S. 1663, 
which is Senator Stevenson's bill, which I support very thoroughly 
in concept, although when I was offered the opportunity to be a 
cosponsor of it recently I declined; not because I didn't like the 
general idea, but because the provisions for Federal loans and 
Federal guarantees gave me pause for thought on two grounds: 
First, that we seem to be throwing Federal loans and loan guaran 
tees at just about every place we can think to throw them and that 
bothers me; and second, I was just not convinced that they were 
absolutely necessary or particularly useful here as allowing these 
export trading companies to meet their startup costs to begin ex 
porting.

Do you have any strong feeling on that? Do you endorse the need 
for Federal loans and loan guarantees as provided in S. 1663 or 
not?

Mr. HODGES. I endorse having the facility available. I don't know 
that it's necessary. I don't know exactly what will be needed. I 
understand your concern about the use of guarantees in Govern 
ment, but——

Senator HEINZ. I didn't understand what you endorsed.
Mr. HODGES. Including the provision of authority to do that. I 

don't know that it's absolutely critical to foster trading companies 
around the world to have Federal guarantees.

Senator HEINZ. But you do endorse having the authority?
Mr. HODGES. Having the authority if that is a procedure that is 

necessary to get them off the ground. I think there's going to be 
some support that's required to get them off the ground and some 
incentive to create the provision down the road for them to be free 
standing in the private sector.

Senator HEINZ. When you say you would like to have them, has 
the Commerce Department done any study as to the extent which 
they are actually necessary?

Mr. HODGES. Trading companies or loan guarantees?
Senator HEINZ. Loan guarantees.
Mr. HODGES. I don't think they are absolutely necessary.
Senator STEVENSON. If the Senator would yield——
Senator HEINZ. I would be happy to yield.
Senator STEVENSON. The proposal for financial assistance, the 

financial concessions to these trading companies was motivated by 
comments from industry, but also by a study conducted for the 
Commerce Department in March 1977. That, of course, is before
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you came to the Department, Secretary Hodges, but it does con 
clude, as you indicated might be the case, that these companies are 
going to need some help with their startup costs and, of course, 
they do have Government assistance in various forms available in 
other countries. I would hope it wouldn't be necessary, and as you 
indicated, if it isn't necessary, it wouldn't be used.

[The study referred to above is reprinted in this hearing at p. 413.]
Mr. HODGES. Right.
Senator HEINZ. Mr. Chairman, that concludes my questioning. 

Thank you very much.
Senator STEVENSON. Secretary Hodges, you expressed one reser 

vation at least about S. 1663, and that is the restriction on partici 
pation by foreign-owned entities. We will take that into considera 
tion. It's a helpful comment.

Leaving that issue aside, let me just make sure I understood 
something else you said. You said the administration has no objec 
tion to S. 1663 or were you referring to the Webb-Pomerene amend 
ments?

Mr. HODGES. I believe I was referring to all the bills, subject, 
however, to reservations as to the tax and financial provisions of 
S. 1663 which Secretary Bergsten will deal with in his testimony.

Senator STEVENSON. I'm glad to hear that. It's the most positive 
statement I've heard from this administration.

Senator HEINZ. Mr. Chairman, I would note with respect to this, 
if Secretary Bergsten would agree, that we might consider adjourn 
ing now and moving on to the floor.

Senator STEVENSON. I would suggest Secretary——
Senator HEINZ. Maybe we should meet with Secretary Bergsten 

privately and see if he's going to recant any of the previous testi 
mony.

Senator STEVENSON. He is here. We could go into executive ses 
sion like we do in the Ethics Committee.

I have no further questions. We might have some for the record. 
Thank you again, Secretary Hodges, and we welcome you again to 
this subcommittee. We may have further questions.

Senator HEINZ. Thank you, Secretary Hodges.
Mr. HODGES. Thank you.
Senator STEVENSON. Well, we're going to skip over the next 

witness.
Senator HEINZ. I'm sure he wouldn't totally mind.
Senator STEVENSON. This will not be the first time our next 

witness has appeared before this subcommittee, nor I suspect will it 
be the first time he has told this committee what he's about to tell 
this committee. I don't agree with him frequently, but he is a good 
man and we welcome the Assistant Secretary of the Treasury for 
International Affairs, Dr. C. Fred Bergsten. As you know, we would 
be happy to enter your full statement in the record if you want to 
summarize it.

STATEMENT OF C. FRED BERGSTEN, ASSISTANT SECRETARY 
OF THE TREASURY FOR INTERNATIONAL AFFAIRS

Mr. BERGSTEN. Thank you, Mr. Chairman.
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Despite the asides, it's always a pleasure to appear before the 
committee. I think we have the same objectives, although we some 
times may differ in the methods for getting there.

Senator STEVENSON. Frequently.
Mr. BERGSTEN. And I'm glad to continue that discussion and hope 

we can find some common ground this morning. I will start out by 
sharing fully the view that you expressed and others expressed this 
morning of the critical importance of export expansion for the U.S. 
economy. From the Treasury perspective, I would simply add that, 
of course, it's critical for strengthening the dollar and is obviously 
the most constructive way over the long term to pay for oil and 
other imports and the whole range of the U.S. international activi 
ties.

Exports are essential to the overall strength of the U.S. economy. 
They account for one out of every eight U.S. manufacturing jobs, 
the production of 1 out of every 3 acres of American farmland and, 
along with the international activities of American firms, almost 
$1 out of every $3 of U.S. corporate profits.

Exports have already become one of the fastest growing sectors 
of the U.S. economy. U.S. manufactured exports expanded at near 
ly twice the rate of total U.S. production of manufactured goods 
between 1972 and 1978. Agricultural exports grew even faster—at 
three times the rate of growth in total U.S. farm production. With 
out exports, domestic growth would have been seriously con 
strained.

A healthy and expanding export sector is essential for the long- 
run stability of our external accounts and thus of the dollar. Ex 
ports are the most constructive way to pay for imported oil and 
other products which the U.S. economy demands and U.S. consum 
ers want.

They provide essential stimulus to improved productivity and 
they can help reduce prices in the U.S. economy through greater 
economies of scale in U.S. production.

The recently concluded Multilateral Trade Negotiations offer im 
portant new opportunities to expand U.S. exports in the decade 
ahead. They also offer improved assurances that international 
trade will be conducted on a fair and equitable basis. We must now 
insure that American business will take full advantage of these 
opportunities. Above all, the U.S. community as a whole must be 
more export oriented.

As is true for most countries, large corporations in the United 
States account for the major portion of U.S. exports. DISC data 
demonstrate that 132 firms with assets of $1 billion or more ac 
counted for 70 percent of the net DISC earnings in 1977—or more 
than 50 percent of total U.S. exports. Exporting is big business and 
frequently offers larger profits than can be earned at home.

At the same time, considerably more small- and medium-sized 
firms could be involved in exporting, given the proper encourage 
ment and understanding of foreign opportunities. Initial startup 
costs, the expense and expertise required to research foreign mar 
kets, and the need to service export markets once they are won 
have unfortunately discouraged many small firms from the export 
business. Increasing the number of firms which export is an impor 
tant part of the U.S. export promotion effort.
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I therefore welcome this opportunity to comment on the concept 
of export trading companies, the current export trading associ 
ations under the Webb-Pomerene Act, and alternative means for 
improving U.S. export performance.

At the outset, it should be noted that U.S. exports have done 
remarkably well over the past IVfe years.

Exports have risen strongly and steadily since the first quarter of 
1978. The volume of nonagricultural exports grew at an annual 
rate of 23 percent during this period, a sharp change from a 
pattern of no growth at all over the previous 4 years.

Compared with the exports of 18 other developed countries, the 
U.S. share of world trade volume in 1978 rose to the highest level 
in 3 years and was higher than in 1971-72. It is clear, given export 
growth so far in 1979, that we have continued to record further 
gains in market shares this year.

U.S. earnings on services last-year were $15 billion—nearly 24 
percent—larger than the year before, increasing our net surplus on 
services payments and receipts to more than $25 billion.

As a result, our total current account—covering trade in goods 
and services, and transfers—will experience a much reduced deficit 
this year—around $5 billion, compared with $14 billion last year. 
We expect to run a current account surplus in 1980.

The U.S. export situation is thus encouraging. It is by no means 
desperate. We are doing something right. Our competitive position 
is improving. However, the need to expand U.S. exports steadily 
throughout the foreseeable future makes it clear that we cannot 
relax the effort to do even better.

Steps which the President has already taken will help to encour 
age further expansion of U.S. exports in the months and years 
ahead. These include a substantial increase in the Export-Import 
Bank's direct loan authority, loan guarantees by the Small Busi 
ness Administration to help small exporters, increased Commerce 
and State Departments export development programs, work on a 
computerized information system on international marketing op 
portunities, a comprehensive study of Federal export disincentives, 
steps to clarify and reduce the uncertainty of the Foreign Corrupt 
Practices Act, and new procedures which assure that export conse 
quences are taken fully into account in the administration of ex 
port control regulations and that weight is given to foreign avail 
ability in considering export controls for foreign policy purposes.

The proposed bills now before this committee—S. 864, S. 1799, 
and S. 1663—as well as Senator Inouye's bill which has not yet 
been introduced, offer two general options for further encouraging 
U.S. exports in the future: (1) The expansion and modification of 
the Webb-Pomerene Act facilitating the formation of export associ 
ations; and (2) New legislation to license and encourage the forma 
tion of export trading companies involved in both import and ex 
port trade, presumably along the Japanese model.

Both require an analysis of whether the current Webb-Pomerene 
provisions have been a successful means of export facilitation. 
Should we build upon the existing Webb-Pomerene base or consider 
a fresh approach, as in S. 1663, which proposes a whole new con 
cept in U.S. trade law? Are other measures also necessary, or more 
feasible.

52-624 0-79-3
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The idea of adapting the Japanese trading company concept for 

the U.S. market is a very intriguing one. Adaptation of successful 
foreign practices to suit Japanese traditions has been one of the 
key factors behind Japan's dramatic economic growth during the 
past two decades. Could the United States do the same, as Ezra 
Vogel in his recent book, "Japan as Number One," suggests we 
must? Is the Japanese trading company adaptable to U.S. business 
practices? Or does the United States already have trading compa 
nies of its own? Would the stimulation of trading companies as 
envisaged in S. 1663 offer real gains for the U.S. economy, without 
imposing too great a cost?

My comments will focus on: (1) The Japanese trading companies 
and their adaptability to the United States; (2) Current U.S. trad 
ing companies; (3) U.S. experience to date with Webb-Pomerene 
associations; and (4) Specific elements of the legislative proposals 
before this committee. Finally, I will discuss alternative measures 
in one of the key areas of U.S. export promotion: Export:Import 
Bank assistance to U.S. exporters. . ;

THE JAPANESE EXPERIENCE

The Japanese Sogo Shosha are by far the largest and most suc 
cessful trading companies engaged in international commerce. 
They are uniquely Japanese, initially designed to provide special 
ists in dealing with foreigners and the intricacies of foreign com 
merce with Japan was little more than a closed feudal state..

As part of conglomerates—Zaibatsu—which included banking, 
manufacturing, transportation, and insurance, they dominated Ja 
pan's pre-World War II economy. Although the conglomerates were 
officially disbaned after World War II, they have formally reassem 
bled as groups. All the Sogo Shosha are now part of such groups of 
banking, shipping, and manufacturing operations.

The trading companies have performed important services for 
Japan, in both import and export trade. On the import side, they 
have ably supplied the vast quantities of imported raw materials 
demanded by Japan's economy. They have used their bargaining 
power to get low .prices, and have been able to finance long-term 
supply contracts. Service charges have been modest. They have 
transported the materials smoothly and efficiently. When neces 
sary, they have been able to put together large projects to open up 
new sources of supplies.

They have also had success in marketing certain types of Japa 
nese exports. They have been strong in commodities, such as steel 
and other metal products, textiles and machinery. They are espe 
cially good at large projects, such as turnkey plants and major 
investments. More recently, the Japanese trading companies have 
been expanding their activities into trade among foreign countries 
as well as into distribution and retail trade in Japan itself.

They have, however, been weak in other areas, especially in 
marketing differentiated manufactured goods such as electronics, 
autos, and cameras. In general they are good at selling in markets 
with few buyers and poor at selling in mass consumer markets. 
The big Japanese export successes in such major products as autos
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and electronics have been achieved without much help from the 
trading companies.

The Japanese trading companies have made major contributions 
to the Japanese economic miracle. It is therefore appealing to try 
to borrow the idea and apply it to our situation. Unfortunately, I 
do not believe that can be done.

First, the successes of the trading companies have not been at 
tained without substantial costs. The market power of the top nine 
firms is staggering. According to the latest data—Japan fiscal year 
1975—these nine control 56.4 percent of all Japanese exports and 
55.6 percent of total imports; their total sales equal 31 percent of 
Japan's nominal GNP. Occasionally they have a role in speculative 
booms and busts. The concurrent buying and selling activities of 
these conglomerates can cause normally small fluctuations in com 
modity prices to become magnified overnight. Close relationships 
with the banking establishment often result in credit discrimina 
tion. Extensive vertical integration and horizontal cooperation 
have produced oligopolistic concentration in many sectors of the 
Japanese economy.

In the second place, the Japanese trading companies are inte 
grally meshed with related banking, shipping, and production com 
panies. Half of their sales are domestic transactions in Japan—not 
import-export business. It is not possible to pull out one part of this 
system, the trading function, and expect it to operate the same 
way.

Third, the success of the companies is largely due to their exploi 
tation of economies of scale. They can support a huge and expen 
sive commercial intelligence network because they have so much 
trade in so many products—they are not simply trade associations 
in one product line. Because of their size, and resultant borrowing 
power, they can finance trade. Their huge volumes permit small 
service charges. We should carefully consider whether we want to 
have firms of equivalent size with the consequent power they 
would have over our economy or, conversely, whether the whole 
approach would work in more limited form.

Fourth, these companies have had a century of experience to 
learn how to do what they do. We cannot hope to achieve the same 
effectiveness overnight.

Finally, a vital element in their success is a close, symbiotic 
relationship with government. The companies were originally fos 
tered by the government. Through the Japanese consensus system, 
the companies can simultanously influence and carry out Japanese 
Government policy. This structural relationship may be the key 
element in the success of the Japanese trading firms—and we 
cannot duplicate that relationship, nor does our business communi 
ty want to do so.

U.S. TRADING COMPANIES

In contrast to what most people believe, the United States does 
have its own unique trading companies already. They are not the 
same as the Japanese model, but they offer many of the same 
services and operate on a vast international scale in a similar 
manner. They are the major grain companies, operating out of 
home offices both in the United States and overseas. Owned by
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seven American and European families, these companies now con 
trol a major portion of world trade in basic food commodities 
valued at some $50 billion a year.

Their success mirrors the rapid growth of U.S. grain exports and 
the dominant U.S. position in world grain trade. They offer global 
services in market intelligence, sales, shipping, insurance, and fi 
nance, similar to the Japanese trading companies. They deal pri 
marily with small farmers or cooperatives in the U.S. market, and 
governments or major wholesale purchasers overseas.

They are not in the retail consumer business. They sell a basic 
agricultural commodity, homogeneous in nature, which can be 
stored and moved rapidly in response to market conditions. They 
operate in an environment of—and can clearly influence—rapid 
changes in global grain prices. They are largely privately owned 
and operated, with no institutional responsibility to public stock 
holders. They do not operate as trading associations under Webb- 
Pomerene. Although these firms specialize in the export of grain, 
they are also diversifying into such areas as chrome processing, 
scrap metal, chemical products, research installations, intercoastal 
trade, chickens, bread, frozen dinners, animal food, cattle, nails, 
salt, meat packing, highway deicing, coal, copra, sugar, tapioca. 
They are, in a true sense, multinationals with hundreds of overseas 
subsidiaries and vast trade operations.

Would they work for other U.S. exports? Could they sell and 
service differentiated, consumer-oriented products, small manufac 
turers, and similar items? Could services develop similar oper 
ations? Would they need a Webb-Pomerene antitrust exemption in 
order to do so? Would we want the grain companies to spread to 
other sectors?

I'm not sure. The grain companies may well be unique in their 
own way, even as the Japanese trading companies are unique to 
Japan. Similar to the Japanese trading companies, considerable 
size appears to be a prerequisite for active participation in the 
global grain market.

We might find that trading companies with a clear license to 
import or export would concentrate on U.S. raw material exports 
and imports of manufactured items from other nations. Would this 
be beneficial to the United States?

Possibly the most we can say is that U.S. business has developed 
its own models for trade operations based on extensive experience 
and a minimum of Government involvement. The grain companies 
have not needed special legislation encouraging the formation of 
trading companies in order to be successful. They have not needed 
the benefits of the Webb-Pomerene Act.

U.S. business can be inventive on its own initiative. The U.S. 
Government's role might best be aimed at removing unnecessary 
barriers to U.S. export, while meeting foreign competition in the 
area of export credits, rather than attempting to graft a model of 
operations in one area onto U.S. trade as a whole.

Neither the Japanese model nor the United States grain compa 
ny model is likely to be transferable to United States trade as a 
whole. The immediate issue is whether something short of that 
approach, based perhaps on the present Webb-Pomerene Act, 
would be desirable.
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WEBB-POMERENE EXPERIENCE

After an indepth analysis of Webb-Pomerene associations in 1967 
"Webb-Pomerene associations: A 50-Year Review," Federal Trade 
Commission, 1967, the Federal Trade Commission concluded in 
1967 that:

A half century of experience with the Webb-Pomerene Act reveals that associ 
ations have not proven to be effective instruments either for the expansion of 
overall U.S. exports or for the expansion of exports by small firms.

That conclusion is still valid. Exports by Webb-Pomerene associ 
ations account for less than 2 percent of U.S. exports. Associations 
have generally been successful only in two areas: motion picture 
and television film exports, and exports of standardized raw mate 
rials. The film association has worked because, facing screen-time 
quotas in most countries, it has been able to act as a negotiating 
agent with foreign governments on such matters as quotas and 
taxation.

Associations for the export of raw materials have worked when 
the economics have permitted what economists call successful mo 
nopoly activity. For such products, which are produced by only a 
few U.S. companies, demand is relatively insensitive to price. In 
these circumstances, common action—especially common pricing- 
can be beneficial to the firms. Thus, successful Webb-Pomerene 
associations have been exporters of such products as sulfur, phos 
phates, and carbon black, products that had the required character 
istics.

Webb-Pomerene associations have not worked to promote exports 
by small producers of differentiated products. Because those pro 
ducers' marketing success depends so heavily on distinguishing 
their products in small ways from the products of their competiti- 
tors, cooperative behavior is generally not attractive to them. Their 
exemption from antitrust laws does not remove the underlying 
sense of competition that exists between them and thus is of limit 
ed significance in promoting joint export efforts.

In short, the Webb-Pomerene exemption from our antitrust laws 
has not been an effective export assist because the exemption has 
been useful only in very limited circumstances.

My conclusion from a review of Webb-Pomerene experience, Jap 
anese trading companies, and the present grain traders is that 
changing U.S. law to promote trading companies is likely to pro 
vide only modest benefits. The antitrust exemption of Webb-Pomer 
ene has been of limited utility to our exporters. Changes in U.S. 
law are unlikely to result in the development of U.S. trading 
companies to equal the Sogo Shosha. These are uniquely Japanese. 
And there already are U.S. trading companies where they make 
economic sense—trading standardized products in large shipments.

COMMENTS ON THE LEGISLATION

Mr. Hodges of Commerce has already testified on the Webb- 
Pomerene Act, and indicated support for liberalization of it. I will 
therefore limit my comments to the provisions of S. 1663 relating 
to the proposed role of Eximbank financing, tax exemptions, the
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prohibition against foreign ownership, and bank purchase of corpo 
rate stock. ,
(1) Eximbank financing •

Eximbank loans or financial guarantees to an export trading 
company, as contemplated in section 105 of S. 1663, is an interest 
ing idea. However, we believe that it would be more efficient to use 
funding from other Government sources, primarily the Small Busi 
ness Administration or the Economic Development Administration, 
for these purposes. They are much better equipped than Eximbank 
to evaluate the capital needs of small firms.

Eximbank has for many years resisted efforts to have it finance 
working capital needs. Such financing is generally available from 
private sources. Authorizing or requiring the Bank to provide 
working capital for trading companies would open the door to 
demands for it to finance the domestic needs of other groups. The 
fundamental purpose of the Bank—to assist in the financing of 
exports for which private funds are unavailable or inadequate— 
could be jeopardized.

We support the use of Small Business Administration and Eco 
nomic Development Administration funds as proposed in S. 1663. 
Indeed, the Small Business Administration has already been direct 
ed by the President to channel up to $100 million of its current 
authorization for loan guarantees to small exporters as seed money 
for their entry into foreign markets.
(2) Tax exemptions

Treasury opposes provisions for special tax treatment of export 
trading companies, including the exemption of export trading com 
panies from Federal income taxes. Under S. 1663, income earned in 
the United States or from providing services which facilitate such 
exports would be exempt from taxation. Thus, export income would 
be treated much more favorably than under the existing DISC 
provisions, which provide for a deferral, but not exemption, of 
income tax liability.

As Treasury's annual reports on the DISC have demonstrated, 
DISC is an inefficient export subsidy. Similarly, exempting export 
income from taxation may be more effective in rewarding export 
sales that would have been made without the subsidy than in 
stimulating increased exports.

It is also likely that this exemption would be inconsistent with 
commitments the United States has made as a signatory to the 
MTN Code on Subsidies and Countervailing Measures. Among the 
export subsidies prohibited in the annex to the agreement is the 
exemption of direct taxes specifically related to exports. The agree 
ment, however, does not affect the status of DISC. Since the agree 
ment, generally speaking, does not apply to services, the exemption 
for ancillary export services income may not be a violation, but the 
exemption for income from the export of goods probably is. In view 
of the U.S. energetic support for multilateral action to limit the 
use of export subsidies, any legislation which seems contrary to the 
subsidies agreement may be unwise.

Since an export trading company would have no U.S. income tax 
liability, S. 1663 also provides that the company's investment and
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foreign tax credit may be claimed by its shareholders. We view 
these flow-through provisions as undesirable tax policy since they 
would extend the benefit of corporate tax exemption to the share 
holder level.

Section 201 also would exempt an export trading company from 
the arm's-length pricing requirements of section 482 of the Internal 
Revenue Code in its dealings with a foreign subsidiary. This would 
permit an export trading company to artificially shift profits to a 
subsidiary. Although the export trading company would be exempt 
from U.S. income taxes, this might be done to generate additional 
foreign source income to absorb any excess foreign tax credits on 
highly taxed foreign income.

As a general principle, we believe it is undesirable to adopt tax 
provisions which encourage artificial transfer pricing. In addition, 
like the exemption from income tax, this also probably would be a 
violation of the Subsidies and Counter-veiling Measures Agreement.
(3) Foreign ownership

S. 1663 provides that an export trading company may not be 
foreign owned. Such a prohibition runs counter to traditional U.S. 
policy of neither discouraging nor encouraging foreign investment 
in the United States, with certain stated exceptions—broadcast 
networks, telecommunications, shipping, et cetera. This denial of 
domestic tax benefits to foreign persons would also violate the 
nondiscrimination provisions in our double taxation conventions 
with other countries. Finally, foreign-owned export trading compa 
nies licensed through the mechanism proposed in the bill would be 
subject to U.S. law in any case, and ownership restrictions would 
therefore not be necessary.
(4) Bank participation

There is another provision in S. 1663 which we question. It is 
section 105(c) which would permit banks, bank holding companies 
and Edge Act corporations to purchase shares in export trading 
companies. It is a long established principle in this country that 
banks should not be owners of commercial organizations. Giving 
banks an equity interest in the success of a commercial venture 
could bias their lending, trust, and other activities, and could re 
quire substantial policing to insure that such financial relation 
ships are based solely on sound and equitable business consider 
ations.

This basic tenet of American law, that banking and banking 
related activities should be separate from other business practices, 
demonstrates the difficulty of transferring to the United States the 
Japanese model, where bank-firm relationships are an integral 
part of the entire business and commercial structure. Moreover, 
the Japanese experience with some banks exposed to difficulties 
from equity investments in troubled commercial groups may illus 
trate the wisdom of the American principle of separating banking 
and commerce.
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OTHER EXPORT PROMOTION MEASURES

Mr. Chairman, you also asked us to address alternative measures 
to increase U.S. exports. One possibility is more extensive use of 
Eximbank funds for these purposes. I would like to comment on 
this essential area of our overall export policy.

As the chairman and members of this committee are well aware, 
the administration has sought an expanded direct loan and Finan 
cial guarantee program for the Export-Import Bank of the United 
States. The direct loan and financial guarantee program is where 
Eximbank packs its punch, and makes up three-quarters of the 
Bank's portfolio. We are convinced that a more vigorous and ag 
gressive Eximbank is necessary to meet foreign official credit com 
petition. We also believe that it can effectively serve as a catalyst 
for new U.S. exporters.
1. Competitiveness

What countries were willing to do in reducing export subsidies in 
the context of the GATT, they have been unwilling to do in the 
context of official trade finance. As the President reported to the 
Congress on March 16: "Our strong efforts to convince the 22 
participants in the International Arrangement on Export Credits 
to reduce the wasteful subsidy elements in trade finance were not 
successful." Therefore, he reluctantly concluded that further nego 
tiations would not be productive at this time and said, "We should 
modify some of our own programs and policies until such time as 
there is more willingness among our trading partners to impose 
the needed self-discipline in export credit practices." Accordingly, 
the Export-Import Bank, operating within the framework of the 
International Arrangement on Export Credits, has been much 
more aggressive hi providing export financing in support of U.S. 
exports. ;

The Bank has increased the percentage of cover from around 40 
percent of export value to over 60 percent in fiscal year 1979. It has 
held its interest rates—which are considerably higher than the 
arrangement minimums—while dollar interest rates in the private 
market and the cost of money to the Bank have continued to rise. 
Because of its ample reserves—$3 billion—the Bank is able to do 
this and remain financially self-sufficient.

In support of U.S. aircraft manufacturers, the Bank has met the 
generous financing offers made by the Governments of Germany 
and France in support of the airbus. During the past year, these 
Governments have typically offered 10-year loans covering 85 per 
cent of the value of the aircraft and charged only 7Va- to 8-percent 
interest—in dollars or dollar equivalent—the most liberal allow 
able under the arrangement. It has been costly to match this: 
Nearly half of the Bank's fiscal year 1979 budget has been for 
aircraft. We should continue to stand behind U.S. aircraft manu 
facturers when faced with Government supported financial compe 
tition. However, airlines of the world do not generally need such 
concessionary financing. We would be delighted if these countries 
would establish a common line more consistent with private mar 
ket rates.
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On a selective basis, Eximbank has also met mixed credits of 
fered by France and the United Kingdom. This practice is net only 
nettlesome, but has the effect of closing out U.S. exports. In Cyprus 
we matched a British mixed credit and won the contract. In Tuni 
sia—a market long closed to many United States firms because 
they cannot match the terms of the French Government's mixed 
credit line—Eximbank recently approved a $100 million mixed 
credit at terms matching the French. As with aircraft financing, 
we are putting our money where our mouth has been.

During past periods of U.S. trade surpluses, the Government 
largely ignored these nettlesome and wasteful practices. We will do 
so no more. If the Europeans and Japanese are unwilling to listen 
to reason, we have no choice but to match them when and where 
we see fit.
2. Catalyst

By providing programs of ready financial assistance, Eximbank 
can serve as an important catalyst in making a broader range of 
the U.S. business community more interested in exploring the ex 
port market. The Bank cannot and should not become an export 
subsidy program, but it can provide the stimulus to increase 
American business interest in exporting.

It is precisely in this area of developing markets for U.S. export 
ers where Eximbank can be most helpful. Eximbank has been 
effective in providing support for exporters who are competitive in 
pricing and quality with foreign manufacturers with the result 
that a large percentage of its loans result in exports which would 
not have otherwise taken place. -

CONCLUSION
Exports have clearly become an essential component of the U.S. 

economy and a vital means of paying for the foreign goods we both 
need and want. A strong and growing export sector can be 
achieved, given the right economic environment. No single policy 
can promise results overnight, but a determined, cooperative effort 
on the part of both the Federal Government and the U.S. business 
community can make a real difference in our competitive position 
both at home and abroad. We have already taken a number of 
steps in the right direction. Our recent export growth has demon 
strated that the United States is, indeed, actively in the ballgame.

We at Treasury are prepared to work closely with other agencies, 
Members of Congress and U.S. business to assure that we stay in 
there—and win an increasing share in the years ahead.

Senator STEVENSON. Thank you, sir. You suggested that I was 
trying to emulate the Japanese experience. There are others I'd 
like to enter into the record a partial list of non-Japanese trading 
companies.

[The following table is reprinted from "The 'Sogo Shasha': Ja 
pan's Multinational Trading Companies," by Alexander K. Young, 
West-view Press, Boulder, Colo., 1979:]
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TABLE 1.5—LARGE NON-JAPANESE TRADING COMPANIES (WHOLESALE AND TRADE). 1976

Sate Earnings 
Company and county [in millions] per start (ooflare)

Kesco, Finland ..._ „
Beijerinvest, Sweden ..................................................
KF (Kooperativa, Forbundet), Sweden........................
C. F. Bally, Switzerland..............................................
Acklands, Canada...........................:...........................
Provigo, Canada..........................................................
H. Russel, Canada .._.....,..„„...........................„.........
Wajax, Canada ..........................................................
WesiDurn International, Canada.......... ___ ........
Jardine, Matheson, Hong Kong...................................
Bousteadco, Singapore................................................
Inchcape, Singapore................™.........................,.

.......... . ................ $1 718

................................. 1,555

................................. 2,950
............. ................ 287
................................ 270
................................. 502

. . .. 287
...... .. .... ........ 96
....... ............... 864
......... _ .............. '584

32
... ... 250

0.32
2.18
C)

' 95.85
1.17
1.18
0.90
2.50
2.27
0.31
0.80
0.04

' 1975 figure.
• Notmtatte. r , . : -,-.

Some Business Wok, July 25,1977, pp. 81-98

Senator STEVENSON. The largest on this list is a Swedish firm 
with sales in 1976 of about $3 billion. What I am really trying to do 
is to learn from the experience of many countries, to give the 
United States the same tools with which to compete as others have 
given their own industries. I recognize that the Japanese experi 
ence rooted in an alien culture is not, in many respects, appropri 
ate for our own.

Now, to try to piece together. Some of the comments you made 
about tax exemption, I haven't had a chance to reread this bill 
since its been printed, but it was intended to provide tax deferrals 
as opposed to exemptions. And since being printed, I've been told 
that it can be changed in certain particulars so as to overcome the 
prohibitions in the codes and permit us to give our own export 
companies substantially the same so-called subsidies as their com 
petitors have abroad. •

These changes will involve not only the use of deferral but also 
apparently a very different treatment of taxes on services, as op 
posed to sales. Now, I noted the changes along those lines. I'm 
sorry I can't explain them very well, but would you still object— 
and incidentally, I think before this hearing is over, we'll be able to 
get a far more precise explanation of what is needed to overcome 
the problems in the code—assuming those problems can be over 
come, would the Treasury still object to the tax exemptions?

Mr. BERGSTEN. Mr. Chairman, we would look at them again and 
we would take a fresh look. When the President announced our 
overall export promotion effort a year ago, he did indicate clearly 
that we did want to try to work with the Congress to find, if we 
could, effective tax devices to support U.S. exports. We did take the 
position that the DISC system was inefficient, but at the same time 
we were quite prepared to work with the Congress to look for 
alternatives.

The intent of the Congress, as we've heard it so far through 
legislation and other efforts, is to retain the DISC and not be too 
active in looking for alternatives. But if you wish to do so in this 
context, we will take a look at any alternatives or revisions of what
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has been presented here, to see if it would meet the tests that we 
have in mind, the cost effectiveness test and the test of conformity 
with the new subsidy codes.

So we're certainly open to looking at alternative suggestions or 
provisions that you might have in mind.

DISC IS INEFFICIENT

Senator STEVENSON. That's an interesting idea. I haven't thought 
of this as an alternative, but I do agree that DISC is inefficient. 
One of the ironies of the MTN trade agreements is that they 
prohibit subsidies but the grandfather clauses tend to perpetuate 
the DISC for the United States and much more effective subsidies, 
including trading companies, for other countries.

I don't know about the Congress. I sense a large amount of 
interest in trading companies. There has never been a whole lot of 
enthusiasm for DISC'S. Whether it 'is realistic to consider one an 
alternative over the other, I don't know, but I certainly would 
explore that possibility with you and with other witnesses, if that's 
the only way to get trading companies. I think it's worth exploring.

Now, you mentioned SBA and EDA. I didn't quite understand 
what you were saying. Are you suggesting that these would be 
more appropriate than the loans and loan guarantee as means of 
providing financing for trading companies? Or for the support of 
small to intermediate companies?

Mr. BERGSTEN. Well, I think we could go along with either way, 
Mr. Chairman. The main point I was trying to make was that we 
feel EDA and SBA would be the more effective agencies to help the 
small- and medium-sized firms develop a production base for export 
purposes. The bill called for Eximbank loans or guarantees to these 
firms for that purpose. We see the division of labor more efficiently 
as SBA and EDA working with the firms in their domestic produc 
tion, and then Exim coming into the act, as it now can, and 
perhaps should do so more on financing and guaranteeing the 
exports themselves. It's simply a kind of comparative advantage 
situation as between agencies.

Senator STEVENSON. Well, that's what I was afraid of. The only 
problem with your approach is that it doesn't work. We've been 
working on it over at Exim ever since I've been in this position. It 
goes back about 8 years. Something more has to be done that 
involves marketing abroad and financing at home, beyond Exim's 
resources, to get the smaller companies actively involved.

But, if I hear you, you'd be willing to consider working out 
something to bring in SBA and EDA, and in either case bring them 
into the financing of trading companies—assuming other problems 
can be solved.

Mr. BERGSTEN. Right.
Senator STEVENSON. As a possible alternative to the loan guaran 

tees and loans that we provide, that, too, is worth looking into.
Now, you made a couple of references to our export policy and I 

did, too. But I defined your export policy; you didn't. I defined it as 
do nothing except rely on relative growth rates and floating ex 
change rates to rectify the trade deficits. Was my description of 
your export policy accurate? If not, how is it inaccurate?
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Mr. BERGSTEN. Right. I would respectfully disagree with your 
characterization, Mr. Chairman, on two counts. The first is to say 
that I think it is legitimate to count as part of our export policy 
those macroeconomic things that you seem to dismiss. Whatever 
we could do through the kind of changes proposed in this legisla 
tion, or many other proposals that have been made in terms of 
direct Government support for U.S. exporters, we know that the 
most crucial determinants of U.S. exports really are the growth 
rates in our markets abroad, whether our pricing is competitive-^ 
which me'ans both our anti-inflation policy at home a .id the equi 
librium exchange rate of the dollar.

I think it's legitimate to count those as part of an export pro 
gram. And what I was suggesting, and what I think the data for 
the last 18 months show, is that there's been some noteworthy 
success, in part as a result of those components of export effort.

The second place where I would respectfully disagree is to say 
that even in the area that I think you're defining as export policy, 
direct Government help for exporters, I believe we have not been 
sitting idle and doing nothing. I focused primarily on the Export- 
Import Bank. We have brought about a fivefold expansion of its 
activities within 2 years, and major qualitative changes in its pro 
gram. I enumerate those in my statement, including meeting 
mixed credits by other countries increasing the percentage of cover, 
and meeting airbus competition head-to-head. So in both qualita 
tive and quantitative senses, we have used the Export-Import Bank 
as a direct tool of U.S. Government support for exporters to help 
exploit the opportunity that we, in turn, helped put in place by 
promoting faster growth rates in our major markets, by permitting 
an equilibrium exchange rate for the dollar, and by concluding the 
MTN, which reduces foreign barriers to our exports and puts some 
limits on the export subsidy activities of other governments. In 
short, I would submit that whereas we haven't done everything we 
could, we have got a fairly extensive, fairly comprehensive, fairly 
wide ranging export policy.

EXPORT POLICY

Senator STEVENSON. I would agree with one thing that you said, 
which is that that phrase, "export policy," should include a large 
macroeconomic position. I guess I would have to agree to one other 
suggestion, and that is that strong efforts abroad and price com 
petitiveness are essential. But I think that that strong reliance on 
relative growth rates—that is to say, higher and stronger growth 
rates abroad—and floating exchange rates implies slow growth at 
home and a weak dollar. And that, I suggest, for the long term, is a 
prescription for inflation, for recession, for endless cycles of infla 
tion and unemployment—owing a large part to our noncompetitive- 
ness because of our failure to face up to all of the complex factors 
that are at work in the 20th century.

So, I would go beyond macroeconomics and focus on a lot of 
structural changes that I believe are needed in the world and its 
institutions and in our own domestic economy. Today we consider 
just two such changes. The administration may have wide-ranging
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policies, I feel that their structural response is very weak. I sense 
more of that weakness here today.

Would you agree with what Secretary Hodges said, in his rela 
tively positive statement, that the administration has no objection 
to S. 1663?

Mr. BERGSTEN. No, I would not agree with that, Mr. Chairman, 
and I gave some reasons why we would not support certain phases 
of the bill. And I will rest with that.

Senator HEINZ. Mr. Chairman, may I ask a question?
Senator STEVENSON. Senator Heinz.
Senator HEINZ. I thank the chairman. I have to leave to attend a 

12 o'clock meeting.
You mentioned the Export-Import Bank, and I believe you said 

that in addition to the 4.1 billion requested in fiscal 1980, more 
might well be needed. Senator Stevenson, Senators Garn, Danforth, 
and myself and others on the Senate Appropriations Committee, 
are recommending a 50-percent increase for Exim, specifically to $6 
billion. I understand from this letter from Mr. Moore, he's saying 
he could really use $8 billion for fiscal 1980.

Do you think that we could move a little more quickly in getting 
the administration to endorse an increase in funding for the Exim- 
bank?

Mr. BERGSTEN. This is a topic that we have under active consid 
eration right now, and I would expect we will come to some early 
judgments on it.

Senator HEINZ. How early?
Mr. BERGSTEN. It's literally under active discussion. We'll be 

having more discussions with John Moore as soon as he gets back 
from his current African trip, which is a week away, and we hope 
we can come up with recommendations on that shortly.

Senator HEINZ. I would only note, Mr. Chairman, that Secretary 
Bergsten did hold discussions with our trading partners over the 
issue of predatory financing, which failed to achieve agreement, 
and that means that they're going to keep being predators. We'd 
best move as quickly as possible if we intend to even send them 
any message to allow our companies to compete.

One last question. On page 16 of your testimony, I note with 
some glee the following quote: "It is a long-established principle in 
this country that banks should not be owners of commercial organi 
zations."

FOREIGN ACQUISITIONS OP U.S. BANKS

As you may know, I have introduced Senate Joint Resolution 92, 
which calls for a 6-month study of and moratorium on foreign 
acquisitions of U.S. banks. One of the things that troubled me was 
the fact that foreign banks can retain nonbank enterprises in their 
own countries and abroad. I take it, then, that it bothers you as 
well, that foreign banks are able to come in here and do these 
things. Would that be accurate? You recognize, of course, that I am 
stopping short of construing it as an outright endorsement of Sen 
ate Joint Resolution 92.

Mr. BERGSTEN. That's accurate for you to do that.
The reading is in the eye of the reader. The factor you mention 

is certainly one of the factors that we're looking at very carefully



40

in trying to come to a judgment about the whole issue of foreign 
investment in U.S. banks.

Deputy Secretary Bob Carswell did testify on this, as you well 
know, about a month ago, and indicated that we have a number of 
factors under consideration. Looking at it on the basis of the evi 
dence we have seen so far, we do not view the increased foreign 
investment in U.S. banks as a problem which would lead us to 
change existing laws or regulatory requirements. But we do have it 
under close continuing review.

Senator HEINZ. I am obviously aware of that. But I guess my 
question is relevant to this legislation. Does it not trouble you, in a 
sense, you're establishing a double standard, a standard that says 
we don't want American banks to be owners of commercial organi 
zations or to participate in them, or to hold an equity interest. But 
on the other hand, we don't have any strong feelings about foreign 
banks coming here and buying either American banks and/or com 
mercial companies. That seems to be a double standard and one 
that's scarcely fair to U.S.owned interests.

Mr. BERGSTEN. As you well know, there are many, many areas in 
this whole range of international economic and financial relation 
ships where asymmetries of that type do exist. They do bother me. 
I think the more we can work toward international harmonization 
in all these areas, the better off we're going to be.

But, as you know, too, there are some offsetting factors in the 
bank area that argue the other way. So, as in most cases where the 
laws, practices, regulations of different countries are different, as 
they are in many areas, one has to make some net judgments as to 
where to come out.

Senator HEINZ. Thank you, Mr. Chairman.
Thank you, Mr. Bergsten. -•
Senator STEVENSON. A point of information. I am told that the 

appropriations subcommittee in the Senate will meet Thursday of 
this week to mark up the Exim authority. They may not wait for 
John Moore to get back. What's more, I have had some conversa 
tions with the White House which indicate that they're sympathet 
ic to a large increase, apparently owing to the strong possibility of 
eligibility for the PRC. So, it might be helpful if some of this be 
done by the administration sooner than you indicate.

Thank you, sir. We appreciate your help—some of it, the helpful 
part, at any rate.

Mr. BERGSTEN. Thank you, Mr. Chairman.
Senator STEVENSON. Our next witnesses will comprise a panel. 

They are: Neil J. Boyer, international attorney and consultant, and 
Raymond J. Waldmann, attorney, representing the Chamber of 
Commerce of the United States; Dr. Frederick W. Huszagh, of the 
Dean Rusk Center at the University of Georgia; John F. McDer- 
mid, general counsel of the National Association of Manufacturers.

Gentlemen, I will invite you to proceed in that order and to 
summarize your statements, in which case the full statements will 
be entered into the record.

Mr. Boyer.
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STATEMENTS OF NEIL J. BOYER, INTERNATIONAL ATTORNEY 

CONSULTANT; RAYMOND J. WALDMANN, ^TTORNEY, REPRE 
SENTING THE CHAMBER OF COMMERCE" OF THE UNITED 
STATES; FREDERICK W. HUSZAGH, DEAN RUSK CENTER, 
UNIVERSITY OF GEORGIA; AND JOHN F; McDERMlD, 
ASSISTANT GENERAL COUNSEL, NATIONAL ASSOCIATION OF 
MANUFACTURERS
Mr. BOYEH. Thank you, Mr. Chairman. I am Neil J. Boyer, an 

attorney and consultant on international trade law and finance, 
and a member of the export policy task force of the Chamber of 
Commerce of the United States. I am also chairman of that task 
force's subgroup on antitrust, that was established recently to de 
velop the chamber's position on the impact of U.S. antitrust laws 
on our international trade performance.

Also appearing with me is Raymond J. Waldmann, an attorney 
with the firm of Schiff, Hardin & Waite, in Washington, B.C. Mr. 
Waldmann is a member of the chamber's international service 
industry committee and chairman of its subcommittee on antitrust 
matters. He will discuss the legislation before this subcommittee as 
it relates specifically to the service effort.

With us also is Howard Weisberg, director of international trade 
policy for the U.S. Chamber.

I am here to express the chamber's support for recent legislative 
initiatives to encourage small- and medium-sized businesses to 
enter the international trade arena. Both of the Webb-Pomerene 
amendments introduced in the Senate, S. 864 and S. 1499, go a long 
way toward making this act a more useful export promotion 
vehicle.

AMENDMENT NECESSARY

It is necessary to amend the Webb-Pomerene Act to encourage 
all businessmen, and small businessmen in particular, to increase 
their exports through cooperative ventures. Senate bills S. 864 and 
S. 1499 and Senator Inouye's new bill appear to be designed to do 
this by removing ambiguous or confusing language and substi 
tuting the tests of reasonable restraint on trade and substantial 
impact on competition in conformity with current antitrust stand 
ards.

As it now stands, Webb-Pomerene raises more issues than it 
solves. The unclear language creates risks that businessmen would 
prefer not to assume. Small businessmen, particularly, cannot af 
ford the cost of experts to interpret the unclear law, nor can they 
afford the time to organize such seemingly speculative ventures. 
Where the business risk of dealing abroad is already high, they will 
not risk more in a venture where they may be subject to prosecu 
tion for unpredictable violations of the law.

Past strong antitrust enforcement has conditioned businessmen 
to avoid antitrust situations at all costs. This negative atmosphere 
may be desirable in the United States, but it is a substantial 
deterrent to increasing foreign trade through cooperative ventures.

The proposed amendments would improve the act's language and 
thus lessen the uncertainty of businessmen toward cooperative ex 
port ventures and provide a more positive psychology toward ex 
porting among smaller businesses.
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S. 864 appears to go a step further to create a positive atmos 

phere. It shifts the administration of the act—favorably, in our 
view—to the Commerce Department, which is responsible for in 
creasing exports. It would also permit entry by important service 
industries. These amendments also appear to incorporate adequate 
antitrust safeguards. They provide for coordination among agencies 
before taking action against export associations. This gives a prior 
chance for agreement by the agencies on policy objectives—that is, 
whether it is more important to export or to enforce antitrust laws 
in a particular case. Also, the amendments restrict nonpolicy par 
ties from interfering in the process by limiting actions to Govern 
ment agencies.

Prior arguments against Webb-Pomerene exemptions are based 
on inconclusive evidence or cannot be substantiated as to their 
potential harmful effects on U.S.~ commerce. It can be conceded 
that Webb-Pomerene associations have not increased exports sub 
stantially in the past, but there is no showing of significant harm 
ful effects either.

Certain minimal antitrust risks were fully assumed by Congress 
in 1918 in order to meet a severe foreign competitive threat to U.S. 
industry. They hoped to stimulate exports by removing a potential 
antitrust barrier. This, however, was a passive means of encourag 
ing exports. A substantially greater threat today by foreign govern 
ment sponsored industry requires more active means to promote 
U.S. exports.

In general, foreign competition has no antitrust restrictions to 
inhibit exporting activities. To the contrary, they receive great 
government support for exports. They have an enormous advantage 
in access to government funding, as well as high-leverage bank 
financing and strong insurance against political and commercial 
risks. Based on past conduct of other nations, we may be sure that 
the new multilateral trade agreements recently approved by Con 
gress will not stop foreign government objections to programs like 
our DISC program, so new measures must be taken by Congress to 
encourage exports, and the programs must be similar to foreign 
programs.

The success of large foreign trading firms is linked to their 
access to high-leverage financing, untaxed operating revenues, and 
better risk insurance. With such financial support, they can estab 
lish large, expert overseas sales and support operations. To be 
competitive, U.S. firms must have positive export stimulation pro 
grams to match the risks and difficulties of doing business over 
seas.

The chamber welcomes the introduction of legislation such as 
S. 1663, which is intended to encourage exports by providing for 
the licensing of export trading companies. An improved environ 
ment for Webb-Pomerene associations is one important component 
of our developing national export policy. Legislation for the devel 
opment of trading companies is another. Whereas improving the 
Webb-Pomerene Act is primarily a passive means of encouraging 
exports, in that the focus is on the removal of antitrust barriers, 
legislation to encourage the formation of trading companies is a 
more active mechanism.
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WAYS TO FOREIGN MARKETS

At the present time, unless small businesses participate in Webb- 
Pomerene associations, suppliers have four ways to go to foreign 
markets: First, they can sell directly to foreign end users; second, 
they can sell through foreign agents or brokers; third, they can sell 
through U.S. export management companies; or fourth, they can 
find a large U.S. multinational firm that needs certain products for 
specific overseas activities.

The drawbacks of each approach are obvious. Selling directly 
overseas, because of slower payment time than in the domestic 
market, ties up current cash flow. Generally, it is cheaper and less 
risky for the small company to develop its U.S. market to the 
fullest. Foreign export agents or brokers demand total product 
control and extremely flexible pricing, leaving the supplier at the 
agent's mercy. Whether selling directly or through an agent 
abroad, the small businessman also has to worry about export 
packing, long-distance multishipper transportation, export and im 
port licenses, lack of trustworthy credit information, paper process 
ing, payment insurance costs, and similar followup and detail 
work.

Because of these difficulties, many small suppliers turn to export 
management firms to handle their foreign sales. The majority of 
these professional middleman operations are too small to handle 
more than one or two accounts competently. They also lack the 
management and capital necessary to expand geographically and to 
establish sales offices overseas. So, even if the export management 
firm is the best channel for a small supplier interested in export 
ing, he may still be frustrated in his export efforts.

Selling to large U.S. multinational firms does not get smaller 
businesses directly involved in foreign trade. A generally accepted 
objective of a U.S. national export policy is to increase the number 
of U.S. firms engaging in exporting, particularly small- and medi 
um-size firms.

Therefore, the trading company concept should prove to be an 
attractive alternative for small business involvement in foreign 
trade, and the introduction by Senator Stevenson of S. 1663 hope 
fully heralds serious consideration being given to that concept by 
the Congress.

Because of its recent introduction and complexity, the chamber 
has not completed its analysis of S. 1663. The bill has been submit 
ted to the chamber's various departments' to give careful considera 
tion to the tax provisions, the antitrust implications, the interna 
tional financing aspects, and the trade impact.

An obvious strength of the proposal is that it gives formal recog 
nition to organizations devoted to exporting. Once legislation is in 
place to create a favorable environment for trading companies, the 
concept should quickly take root and significantly contribute to 
increasing the flow of U.S. exports.

Before closing, I would like to stress that all of this applies to 
small businessmen particularly. They need the incentive to export. 
They are confused by the laws' complexity. Being small, they have 
limited access to capital for exporting, and they face the highest 
risks in dealing abroad.

52-624 0-79-4
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They have few good paths into exporting, as mentioned before. 
There are problems of honesty, cost and risk in dealing directly or 
through foreign agents with foreign buyers. In dealing with current 
undercapitalized export management companies, they risk poor 
service from overworked specialists. And these small suppliers 
have little interest hi common with the large multinational U.S. 
firms.

All of this points to a strong need for cooperative associations 
and some kind of favored industry status, in order for small busi 
ness to raise capital, improve the quality of services, establish 
strong overseas sales offices, and to finance increased exports.

Thank you for this opportunity to present our views on this 
important matter. I defer to Mr. Waldmann for comments on the 
impact of your proposed legislation on service industries.

Mr. WALDMANN. Mr. Chairman, if I may continue the statement 
for the U.S. Chamber. My name is Raymond Waldmann. I believe 
you have in the record the statement from me. I'd like to make just 
a few points, if I may, based to some degree on my own experience 
as Deputy Assistant Secretary in the Department of State for 
Economic and Business Affairs, but most recently as a member of 
the chamber's international service industry committee.

This committee was formed in 1978 as a recognition of the impor 
tance of services hi our international trade. The committee in 
cludes industries such as advertising, accounting, banking, insur 
ance, air transportation, leasing companies, franchising, health 
services, construction, computer services, and a host of others.

About 65 percent of the U.S. gross national product is accounted 
for by services. Last year, in 1978, services accounted for a $23 
billion surplus in our trade account. This is an important factor 
when you consider that our merchandise trade suffered in the 
same year a deficit of $34 billion.

While the United States is still the largest service economy and 
the largest importer and exporter of services in the world, our 
international position is not without challenge. Between 1969 and 
1976, our share of the world's trade fell by one-fifth, from 25 to 20 
percent. Our service industries face strong competition from other 
industrialized countries, such as Japan, Germany, and France, and 
from the more advanced developing countries, such as Brazil and 
Korea.

SERVICE INDUSTRIES OVERLOOKED

It's our view that service industries have been overlooked in U.S. 
trade policy for many years. The testimony cites two examples of 
recent Government reports, the Murphy Commission report in 1975 
and the Williams Commission report in 1971. In both these cases, 
the attention which was paid to the service industries was scant 
indeed.

To give you a few more examples, trade adjustment assistance is 
not available to the service industries. DISC legislation applies only 
to two service industries—architectural services and construction. 
The export promotion programs of the Commerce Department 
have, until very recently, ignored most service industries. And the 
data collection services within the Government are not organized
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to report on service industries to the extent that they report on 
other trade groups.

The chamber's Service Industry Committee analyzed whether 
improvements in the Webb-Pomerene Act would benefit service 
industries. Our conclusion was that they could. Given the explicit 
exclusion of service industries in the past, however, we have no 
experience with the act. But we strongly believe that there is a 
potential value to U.S. service exporters, particularly in those in 
dustries which involve heavy start-up, presale investment, or pro 
posal-writing expenditures.

Finally, any assistance that can be provided through amendment 
of the act itself or through similar legislation, such as S. 1663, 
which could allow for greater competitiveness on the part of the 
U.S. service industry, would be helpful. Based on the administra 
tion's testimony today, I believe that it's fair to say that inclusion 
of service industries in any of these bills would not be controver 
sial.

The Commerce Department this morning mentioned that the 
inclusion of services was absolutely vital, and all of the bills before 
the committee have this effect. Assistant Secretary Bergsten also 
suggested that he had no objection to including services in any 
actions taken by the committee, and we would certainly support 
any action along that line.

Thank you.
Senator STEVENSON. Thank you, sir.
[The complete statements follow:]
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STATEMENT
on 

LEGISLATION TO AMEND THE EXPORT TRADE ACT
and 

TO PROVIDE FOR LICENSING TRADING COMPANIES
before the 

INTERNATIONAL FINANCE SUBCOMMITTEE
of the 

SENATE BANKING COMMITTEE
for the 

CHAMBER OF COMMERCE OF THE UNITED STATES
by 

Neil J. Boyer
and

Raymond J. Waldmann 
September 17, 1979

I am Nell J. Boyer, an attorney and consultant on international 

trade, law, and finance, and a member of the Export Policy Task Force of 

the Chamber of Commerce of the'United States. I am also chairman of that 

Task Force's Subgroup on Antitrust, which was established recently to 

further develop the Chamber's position on the impact of U.S. antitrust 

laws on our international trade performance.

Also appearing with me is Raymond J. Waldmann, an attorney with 

the firm of Schiff, Hardin and Waite in Washington, D.C. Mr. Waldmann is 

a member of the Chamber's International Service Industry Committee and 

chairman of its Subcommittee on Antitrust Matters. He will discuss the 

legislation before this subcommittee as it relates specifically to the 

service sector. With us is Howard Weisberg, director of international 

trade policy for the U.S. Chamber.

The U.S. Chamber represents a membership of over 84,000 small, 

medium, and large businesses, 1,270 trade associations, over 2,600 state 

and local chambers of commerce, and 42 American chambers of commerce 

overseas.

I am here to express the Chamber's support for recent legislative 

initiatives to encourage small and medium-size businesses to enter the 

international trade arena. Both of the Webb-Pomerene amendments' intro 

duced in Senate, S. 864 and S. 1499, go a long way toward making this 

Act a more useful export promotion vehicle.

Webb-Pomerene Act

The reasons why small businessmen favor change in the Webb-Pomerene 

Act are simple. They cannot afford either the time or expense of dealing
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with antitrust enforcement agencies like the Federal Ttade Commission (FTC) 

or the Justice Department. They see that formation of Webb-Pomerene 

associations entails a significant amount of time and money for lawyers 

and accountants, not to mention the inconvenience of arranging and 

attending numerous organizational meetings for uncertain exemption from 

the antitrust laws. In short, the present costs outweigh the uncertain 

future rewards.

To induce small businessmen to participate in Webb-Pomerene 

associations, they must see a reasonable return on their investment. This 

means that, first, they must have a clear explanation of the type of 

associations that can be formed under the Webb-Pomerene Act and what the 

rules of conduct and benefits are under the Act. As currently written, it 

is difficult to explain the rules and project the benefits of the Webb- 

Pomerene Act. Its language is confusing and vague. As a consequence of 

hearing about the arguments over its true meaning and the opposition of 

the Justice Department and the FTC during the past 60 years, all businessmen, 

small and large, rightfully distrust the Act and, accordingly, discount the 

benefits.

Now, more than any time in the past, we need amendments like S. 864 

and S. 1499 which positively and unequivocally restate Congress' intent to 

encourage smaller businessmen to use this cooperative mechanism without 

fear of the sanctions of U.S. antitrust laws. The Danforth bill (S. 864) 

is preferable to the extent that it would place primary authority and ad 

ministrative responsibility with the Commerce Department, whose basic 

objectives are, we feel, in keeping with the critical need to stimulate 

U.S. exports. It is most desirable to move the administration and monitoring 

of these associations away from the negative influence of the antitrust 

agencies, whose primary concern, after all, is enforcement and prosecution. 

In the positive environment offered by the Commerce Department, we will for 

the first time be able to test whether or not aggressive, commercially 

oriented programs can encourage the formation of successful associations of 

smaller companies.

In general, both bills seem more than adequate to protect against 

unreasonable or unnecessary restraints of trade. While the Danforth bill 

leaves the enforcement authority with the Department of Justice, the Roth 

proposal (S. 1499) transfers jurisdiction to the Federal Trade Commission. 

Either agency can be expected to see that export associations adhere to 

these proposed laws.
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Both bills would also correct an Important omission in the original 

Act by extending the protective umbrella over service industries. This 

is especially important to the many small firms that specialize in 

management consulting, engineering, architecture, finance, Insurance, 

transportation, and communications, where so much of our best exportable 

talent Is found today.'

One area which is not considered in either bill is the desirability 

of permitting export associations to participate in government-funded 

overseas projects. This type of activity was restricted under the decision 

of U.S. v. Concentrated Phosphate Export Association, 393 OS 199(1968). 

Since there seems to be no philosophical reason why such associations 

should not be permitted to participate in such projects, language could be 

inserted into this bill to allow export associations to participate in 

large foreign industrial projects under government controls when funded by 

U.S. agencies like AID. Otherwise, small companies may find themselves 

still without the means to participate in U.S.-sponsored projects on a 

significant level.

Criticism of the Webb-Pomerene Act and of attempts to enhance it 

seem to boil down to the following debatable observations:

1) that Webb-Pomerene associations do not serve many small 

or medium-size exporters, but instead represent only 

certain oligopolistic industries marketing products 

that cannot be differentiated from competitors' 

products;

2) that they promote domestic price stabilization through 

a foreign "venting" of surplus production;

3) that they serve the interests of foreign cartels by 

stabilizing foreign market prices and sometimes even 

collaborate with them;

A) that they do not act as selling agents for members and 

are not designed to do so, but rather they are only 

designed to act as price setting mechanisms; and

5) that they have actually caused formation of foreign 

cartels where they never existed before.
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We do not accept these observations. For the sake of argument, however, 

assume they are valid. Congress originally foresaw that minimal trade 

restraints might occur and assumed that risk. Beyond a minimal restraint, 

the antitrust laws come into play under the watchful eye of the Justice 

Department, so that the five concerns delineated above are controlled.

The vagueness and overly restrictive judicial and administrative 

interpretations of the Webb-Pomerene Act have discouraged its use. So it 

does not seem relevant to criticize the Act or call for its repeal on the 

grounds that not many Webb-Pomerene associations have been formed or exist 

today. . .

The intent of Congress today ought to be stronger in favor of 

exports than it was even in 1918. At that time this nation faced a trade 

crisis with foreign cartels-threatening important segments of our economy. 

That same threat exists today, only on a much larger" and.more serious 

scale, because many of the foreign cartels are government-owned, 

supported, or managed. The magnitude and seriousness of the problem is 

vividly illustrated in a recent Harvard Business Review article by Kenneth 

Walters and R. Joseph Honsen of the University of Washington's Business 

School. They show that more than one third of the 50 largest industrial 

companies in Europe are wholly or partially owned or controlled by their 

national governments. The primary goals of such organizations Include 

expansion and diversification of their international operations in direct 

competition with U.S. industries.

Government controlled companies enjoy great competitive advantages 

over U.S. companies. They expand freely, by integration or diversification, 

without fear of antitrust sanctions. They engage in high-risk research and 

business development activities without fear of losses or bankruptcy. They 

do not need to earn profits or pay dividends in order to attract capital 

when they are guaranteed capital from their nation's treasury. They are 

not restricted by concerns with unfair competition. They enjoy 

monopoly control over national markets. Their subsidies are disguised as 

tariffs or import quotas against competitive products or as technical 

standards. There are no public financial disclosure mechanisms to force 

them to reveal the real costs of their operations.

Foreign companies which are not nationalized can also be effective 

tools for carrying out national competitive economic policies. The
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Japanese general trading companies are superb models of how a nation 

can enjoy many of the benefits normally derived from nationalization. 

Other developing countries, such as Korea, are emulating the Japanese 

because of their overwhelming success in foreign trade. Such trading 

companies often operate so closely with their governments as to be 

indistinguishable from national companies. Typically, they are large 

institutions which enjoy easy access to high-leverage financing. Thus, 

without large profits they establish worldwide marketing operations, have 

large support staffs at home, and integrate vertically and horizontally 

with other companies, domestically and overseas, for greater control over 

the flow of international trade. They attract the best managers and 

technical people, who then go after the sales accounts of the lowest-cost 

producers or the technological leaders of an industry.

We cannot begin to compete with these national combines until 

Congress takes such simple first steps as clarifying the Webb-Pomerene 

Act. Once that Is done, Congress and the Administration must quickly 

follow through with positive export-stimulating programs.

Although I have referred to the needs of small and medium-size 

businesses, 1 do not mean to suggest that large business will not benefit 

from the passage of such legislation. The Chamber believes that effective 

legislation for export associations and trading companies will encourage 
new export undertakings regardless of company size.

Trading Company Legislation

The Chamber welcomes the introduction of legislation such as 

S. 1663, which is Intended to encourage exports by providing for the 

licensing of export trading companies. An improved environment for 

Webb-Pomerene associations is one important component of our developing 

national export policy. Legislation for the development of trading 

companies is another. Whereas improving the Webb-Pomerene Act is 

primarily a passive means of encouraging exports, in that the focus is 

on the removal of antitrust barriers, legislation to encourage the 

formation of trading companies is a more active mechanism.

At the present time, unless small businesses participate in 

Webb-Pomerene associations, suppliers have four ways to go to foreign 

markets: 1) they can sell directly to foreign end-users; 2) they can
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sell through foreign agents or brokers; 3) they can sell through U.S. 

export management companies; or 4) they can find a large U.S. multinational 

firm that needs certain products for specific overseas activities. The 

drawbacks of each approach are obvious.

Selling directly overseas, because of slower payment time than 

in the domestic market, ties up current cash flow. Generally, it is 

cheaper and less risky for the small company to develop its U.S. market 

to the fullest.

Foreign export agents or brokers demand total product control and 

extremely flexible pricing, leaving the supplier at the agent's mercy.

Whether selling directly or through an agent abroad, the small 

businessman also has to worry about export packing, long-distance multi- 

shipper transportation, export and import licenses, lack of trustworthy 

credit information, paper processing, payment insurance costs, and similar 

follow-up and detail work.

Because of these difficulties, many small suppliers turn to 

export management firms to handle their foreign sales. The majority 

of these professional middleman operations are too small to handle more 

than one or two accounts competently. They also lack the management and 

capital necessary to expand geographically and to establish sales offices 

overseas. So, even if the export management firm is the best channel for 

a small supplier interested in exporting, he may still be frustrated in 

his export efforts.

Selling to large U.S. multinational firms does not get smaller 

businesses directly involved in foreign trade. A generally accepted objective 

of a U.S. national export policy is to increase the number of U.S. firms 

engaging in exporting, particularly small and medium-size firms.

Therefore, the trading company concept should prove to be an 

attractive alternative for small business involvement in foreign trade, and 

the introduction by Senator Stevenson of S. 1663 hopefully heralds serious 

consideration being given to that concept by the Congress.

Because of its recent introduction and complexity the Chamber has 

not completed its analysis of S. 1663. The bill has been submitted to 

the Chamber's various departments to give careful consideration to the tax pro 

visions, the antitrust implications, the international financing aspects, 

and the trade impact.
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An obvious strength of the proposal is that it gives formal 

recognition to organizations devoted to exporting. Once legislation 

is in place creating a favorable environment for trading companies> 

the concept should quickly take root and significantly contribute to 

increasing the flow of U.S. exports.

I defer now to Mr. Waldmann for comments on the impact of the 

proposed legislation on service industries.

IMPACT ON SERVICE INDUSTRIES

The Chamber supports amendments specifically making services 

eligible for the Webb-Pomerene or other equivalent exemptions and would 

like to encourage improvements in the Act which would make it more 

attractive for service industry firms to take advantage of its provisions.

Services are an important and growing part of our trade.. For 

this reason the International Service Industry Committee was formed by 

the Chamber in 1978. It brings together representatives of industries 

which are often not adequately served by government policies and programs 

relating to international commerce. The Committee includes industries 

such as advertising, accounting, banking, insurance, air transport, lodging, 

licensing, law, leasing, franchising, finance, health services, construction, 

computer services, engineering, consulting, communications, data trans 

mission, shipping, tourism, motion pictures, and others.

The American economy is becoming more service oriented with almost 

seven out of every ten working Americans employed in the service sector. 

About 65 percent of our GOT is service derived. Last year U.S. exports, plus 

imports of service industry products, as well as direct investment flows, 

fees, and royalties, totaled about S129 billion, or 30 percent of all U.S. 

trade. The services account produced a $23 billion surplus, an important 

offset to the $34 billion deficit suffered In merchandise trade.
U.S. service industries also have a presence abroad. The latest available 

U.S. government estimate puts the value of overseas sales by foreign branches 

and subsidiaries of U.S. service industries at about $50 billion in 1974. 

Since then, the figure has probably doubled.
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While the United States is still the largest service economy and 

the 'largest importer and exporter of services, our international position 

is not without challenge. Between 1969 and 1976, our percentage share of 

the world invisibles trade receipts fell by one fifth, from 25 percent to 

20 percent of the world's total. Our service industries face strong 

competition from industrialized countries, such as Japan, Germany, and France. 

The more advanced developing countries, such as Brazil and Korea, are daily 

making Inroads into international service markets. Domestic service sectors 

in foreign countries are strengthening almost everywhere.

U.S. service industries also face foreign competitors whose 

governments do a better job of promoting and defending their international 

service Industries than we do. .These governments recognize the major 

and growing role of services in their international economic activities. 

In the United Kingdom and France, service industries enjoy encouragement 

and support equal to that given to manufacturing. Given the phenomenal 

growth Of the Japanese service economy, it is only a matter of time before 

Japanese service industries begin penetrating international markets.

U.S. service industries have been overlooked in U.S. trade policy 

for years. Traditionally, our policymakers have shown little disposition 

to think in terms, of service industry interests or whether these differ 

from those of manufacturers or the agricultural community. This is evidenced 

in theoretic studies of governmental international organizations. For example, 

both the Murphy Commission Report and the Williams Commission Report over 

looked the entry of the U.S. service sector into our foreign commerce and, 

thus, never considered the fact that it was commonly ignored by policy 

processes. Most responses to unfair trade practices are not available to 

services. Though U.S. services may suffer from import competition, the 

trade adjustment assistance provisions of trade legislation are not available 

to service producers. DISC legislation is applicable to only two service 

industries. The export promotion programs of the Commerce Department ignore 

most services. The data collection mechanism of the U.S. government is not 

organized to analyze service flows.

Report of the Commission on the Organization of the Government for the 
Conduct of Foreign Policy (June 1975).

United States International Economic Policy in an Interdependent World 

(July.1971).
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Formal recognition of services in Washington finally came in 

the Trade Act of 1974, when a congressional initiative created the authority 

to negotiate reductions in barriers to services trade. Little was 

accomplished with these authorities in the MTK   another example of 

services failing to capture executive branch attention.

In attempting to define the Trade Act mandate and determine 

negotiating parameters, it was necessary to refer the matter to a White 

House interagency task force chaired by the Secretary of Commerce. 

This group proceeded to review in detail the position of U-. S. service 

industries in foreign commerce and the inadequacy of the present govern 

mental structure for dealing with them.

In a massive 1976 report (U.S. Service Industries in World Markets   

Current Problems and Future Policy Development, U.S. Commerce Department, 

Washington, D.C. December, 1976), the task force concluded that services 

are now of major importance in U.S. foreign commerce and their increased 

future importance to U.S. economic health and growth is an "inescapable 

fact." Moreover, governmental abilities to adapt and respond to this 

fact have lagged as international economic policy formation and related 

programs "have been almost exclusively focused on goods, not services."

This background is necessary to fully understand the challenges 

facing U.S. service industries when they attempt to export or operate 

abroad. In order to face these challenges more effectively, the Chamber's 

Service Industry Committee analyzed whether improvements in the Webb- 

Fomerene Act could benefit services. It concluded that action to extend 

Webb-Pomerene type exemptions to service Industries was highly desirable.

It Is important to recognize that U.S. service industries have no 

experience with the Webb-Pomerene Act because the explicit language of 

the Act restricts provisions to trade or commerce in "goods, wares, or 

merchandise." At the time of the Act's passage in 1918, excluding 

services may have made sense because services were considered "hand 

maidens" to trade in goods. Today, this situation has changed. The 

potential value of the Webb-Pomerene Act to U.S. service exporters is 

considerable, particularly those in industries involving heavy start 

up and presale investment expenditures.
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Of particular importance to potential service industry users of 

the export association (or trading company) is how service industry is 

defined within such legislation. Legislation which includes services 

should make explicit that services are services per se and not just those 

services traditionally related to trade in goods. Ambiguity in this 

respect in the 1974 Trade Act tended to circumscribe the extension of its 

benefits to all service industries.

Because U.S. industries often face competition from foreign industries 

supported by their governments (and in some cases by discriminatory 

practices), any assistance that can be provided through amendment of the 

Mebb-Pomerene Act or similar legislation would allow greater competitiveness 

on the part of U.S. service industries.

Senator STEVENSON. Mr. Huszagh?
Dr. HUSZAGH. I'd like to summarize and emphasize a few of my 

written testimony points, and then outline some personal thoughts 
on strengths and problems of the bills you are now considering.

JAPANESE TRADING COMPANIES

The Japanese trade companies have many facets that contribute 
to their success. They make available to manufacturers-clients ex 
tensive credit facilities, supplies, and raw materials. They have 
elaborate linkages with the Japanese Government, which while 
often exaggerated in current literature give them considerable lev 
erage in world markets.

Another facet of the .trading corporations often overlooked is that 
they reduce risk for creditors. Essentially they're intermediaries 
and make credit decisions in the field. The large banks give them 
enormous lines of credit with the understanding that the trading 
corporations will parcel it out in ways that minimize risk.

Another facet of Japanese trading companies apparently not con 
templated in the various Senate bills is that they handle a broad 
range of products, both exports and imports. For example, by buying 
raw materials for their manufacturing clients in large volume at 
the lowest costs, they help materially reduce manufacturer costs. 
Then, they manage the export of the manufactured products over 
long time frames to strategically develop markets that mesh with 
increases in manufacturing capacity. By developing markets to 
absorb the growth, their manufacturing clients are able to go down 
the volume/cost curve faster than competitors.

Another major function of trading companies is the collection of 
information on all sorts of technologies, and its distribution to their 
client companies who adapt such technologies to their own prepro- 
duction processes.

Some people have observed that these trading companies are 
now reaching the point of diminishing returns on cost cutting 
through strategic planning of supply purchases, market growth, 
volume increases, etc. Thus, they must rely on such things as 
product servicing to enhance competitiveness. By and large, 
however, manufacturers are better able to service products they 
build than intermediaries. This is where Americans may gain a 
significant competitive advantage. Japan is also reaching the stage
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where it can no longer adapt R. & D., but must undertake its own 
basic R. & D. Here again, the people best able to make the R. & D. 
investments and wisely allocate research resources are the manu 
facturers themselves, because they understand the total process of 
product design, production, sale and servicing.

ANTITRUST CLARIFICATION

I view the current bills as ambivalent on trading company rela 
tionships with manufacturers. They seek to clarify antitrust issues 
but don't go far enough. The perennial controversy regarding the 
Webb-Pomerene Act makes clear the Justice Department's reti 
cence to defer to FTC determinations, and creates anxiety about 
criminal and civil penalties. Although the probability of Justice 
Department suits is low, escalating criminal and civil penalties 
minimize the risk reduction benefits of Webb-Pomerene associ 
ations.

I see no reason why a Senate bill does not authorize the Govern 
ment to obtain the data it needs to detect antitrust violations and 
to monitor; and seek license withdrawal under the Trading Compa 
ny Act if violations seem likely. Provisions for consultation under 
current bills inadequately aid trading companies that must neces 
sarily be closely associated with the manufacturing process.

My testimony includes several models of extractors, merchandis 
ers and manufacturers. They demonstrate how basic manufactur 
ing functions cannot be divided from other functions. If these var 
ious functions, however, are done by different entities on a coordi 
nated basis, they may be construed as violating antitrust laws.

This committee is encouraging experimentation with activities 
other countries have found quite beneficial. We need more experi 
mentation. The reticense of the Federal Government to engage in 
such experimentation has caused State governments to be much 
more active in assisting their resident companies. Their economic 
welfare depends upon those companies and they must be respon 
sive to them for political reasons. Exports are a very large compo 
nent, up to 30 to 40 percent, of a State's economy and are often 
essential to its stability. I believe the Governors of this country 
view the bills now being considered as an important move to ex 
pand exports and enhance State interests. They are making similar 
moves on their own. Thus, I feel the bills should more concretely 
improve the linkages between existing federal promotional pro 
grams and these trading corporations.

Your bill makes significant strides in that direction regarding 
tax policy. It authorizes tax deferral that may significantly simu 
late export activities. I believe, however, it ought to contain more 
definitive language on the benefits these companies can derive 
from the Commerce Department programs now being formulated. 
Conversely, there ought to be more clarity on the kinds of informa 
tion the Secretary of Commerce can collect to avoid fishing expedi 
tions. Finally, the bills should more concretely deal with confiden 
tiality problems. Senator Danforth's and Senator Stevenson's biUs 
could be easily merged in that regard.
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DATA COLLECTION AND COMMUNICATION

Apart from the above comments, let me stress that trading com 
panies have unique value because they collect enormous amounts 
of data and distribute it efficiently. Books and articles on the 
communication facilities of trading corporations in Japan and here 
(like Phillips) suggest they almost equal Defense Department facili 
ties.

Further, these companies are very sophisticated in how they 
analyze this data and redistribute it for action. Unfortunately, this 
type of elaborate communication raises significant antitrust and 
confidentiality issues.

Apart from the problems noted, this subcommittee should be 
concerned about the bills' impact on State initiatives. State govern 
ments increasingly have facilitated business activities abroad. Writ 
ten testimony from Governor Romero of Puerto Rico emphasizes 
this point. It would be unfortunate if, by implication, this bill was 
construed as a Federal preemption of such State activities.

Since this is a very complex constitutional area, it would seem 
advisable that final legislative language contain findings that the 
bill authorizes an adjunct to State activities and not a substitute 
for them. States are not active in promoting export trade, and 
serve a very vital purpose in our economy. Thus, their activities 
should not be impaired.

Thank you.
[Complete statement follows:]
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I. Overview of Export Trading Companies

Trading Companies traditionally have helped producers in their countries 
expand export trade to and maintain market shares in foreign regions. In past 
centuries, English and Dutch trading companies also assisted their respective- 
country's global influence while providing authors with rich material for fic 
tional and non-fictional literature. They sold their country's products, sup 
plied it with needed raw materials, and "synchronized" foreign government 
action with major policy interests of their country and company.

In this century the Japanese trading companies, Sogo Shoshas,^ have 
maintained the mystique created by their European counterparts and developed an 
operating span and style which is awesome. They trade tens of thousands of 
different commodities, operate all over the globe and sell hundreds of billions 
of dollars of goods and services each year. Their capacity to get things done 
and Japan's premier position in export trade, create envy in other countries 
like ours and invite emulation. The senate bills now before the subcommittee 
have been stimulated in part by these Sogo Shoshas.

Legendary trading companies have also developed in America, but their 
penchant for secrecy and focus on commodities has limited their value as models 
for export expansion initiatives.2 Consequently, our inspirations must be 
derived from poorly understood foreign examples and implemented through awkward 
strictures like the Hebb-Pomerene Act, fashioned when we cared little about 
exports and understood little about the real dynamics of export trade.

II. Basic Functions of Trading Companies

Trading Companies undertake many functions depending on their country of 
origin and business focus; important ones being the provision of financial 
services to small and medium manufacturing firms, collection of information 
about potential export markets, reduction of risk undertaken by various credi 
tors to the exporters, execution of paperwork associated with the export trans 
actions, and provision of insurance, warehousing and other transportation ser 
vices. In recent years many trading companies have also coordinated large- 
scale development projects involving many different manufacturing and service 
organizations. While each of these services is important, perhaps the most 
significant relates to the information services- For firms expanding into the 
export business, the more successful Japanese trading companies:^

"supply information on the size of potential markets; competitive 
manufacturers in the export country; current prices and profit 
potential; foreign exchange rates and likely financial fluctua 
tions; distribution channels; the credit standing of potential 
wholesale and resale distrbutors; current attitudes of industrial 
users, customers, competitions, labor unions, or government offi 
cials toward the proposed export products; foreign import regula 
tions and other tariff and non-tariff barriers; and the various 
export permits required by the Japanese government. To domestic 
manufacturers that depend on advanced technology, the big ten pro 
vide information on current scientific and technological advances 
in the U.S. and Western Europe, on the latest equipment available,
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on market potential, and on technology licensing or joint venture 
requirements."

The information services, however:

"are not limited to economic and business information of immediate 
practical value; they extend to global, political-legal data 
(e.g., anti-trust law decisions), demographic data, and the so 
cial-cultural environment (e.g., anti-business attitudes, consumer 
movements, anti-pollution sentiments, youth culture, and the 
like), and trends that are likely to have impact on the Japanese 
economy."

These services, provided in an efficient manner by companies of enormous 
scale who have close working and management relationships with their client 
constituencies, permit large-scale importation of raw materials needed for low 
cost manufacturing. They also ensure broad scale development of foreign mar 
kets for manufactured products which have allowed producers to rapidly increase 
their scale of production, and thus further reduce costs. Also because of 
their size and close relationships with manufacturing clients, banks, insurance 
companies, etc., the trading companies can provide low cost financing, insur 
ance, warehousing and transportation, contract negotiation, and fabrication, 
processing and distribution centers in world markets. Apart from materially 
facilitating manufacturers' price competitiveness, they provide information and 
advice on advanced foreign technology, market conditions, foreign tariffs, 
local laws, overseas business customs, human relations, natural resource devel 
opment, project feasibility, product quality, and sales promotion.

The phenomenal success of Japanese exports rests significantly upon the 
close working relationships among the Trading Companies, the banks that provide 
capital through the Trading Companies to manufacturers at leverage unheard of 
by American standards, and small, medium and large manufacturing organizations. 
Equally important, these three private sectors coordinate closely with the 
Japanese government through the Ministry of Industry and Trade (HIT!) and the 
Japanese External Trade Organizations (JETRO). 11 These latter units not only 
manage and condone the close relationships of the private sector entities, but 
deploy significant analytical and financial resources of their own to undertake 
tasks at both the macro and micro levels which cannot conveniently be under 
taken by private sector entities.5

As the opportunities diminish for the types of cost reductions just men 
tioned, due to a number of factors both within and outside Japan, the vitality 
of Japanese exports and of the Trading Companies must rest increasingly on 
manufacturers' capacity to provide improved service on their products in for 
eign locations and develop new technology as opposed to adapting European and 
U.S. technologies to Japanese production techniques. Some feel that Trading 
Companies are not well suited for success in these areas as opposed to exten 
sion of the manufacturers' capabilities, and thus will play a declining role in 
export expansion. The only exception would be in the commodities area where 
research and development and servicing are relatively unimportant attributes of 
sales success.

52-624 0-79-5
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III. American Export Expansion: Keys to Success

In contrast to the evolution of Japanese production and export methods, 
U.S. enterprises depend largely on servicing and research and development inno 
vations to maintain market competitiveness. Close relationships between public 
and private sectors and among private sector i/nits have been of only marginal 
importance because they frequently are forbidden by law or have been retarded 
by the inherent adversarial relationship between U.S. business and government. 
Consequently, our most successful exporters adroitly link market demand with 
product design by combining marketing and production functions within a single 
management structure. For example, early in this decade when capacity to sup 
ply automobiles began to outstrip apparent demand for a basic utility vehicle, 
our automotive companies were able to generate an almost infinite variety of 
colors and models in order to keep up with the evolving tastes of the American 
consumers and attract new consumers by appealing to taste rather than needs.

The extent to which our manufacturing enterprises have integrated produc 
tion and marketing functions is apparent from a comparative analysis of the 
three attached charts modeling the basic features of the extractive, manufac 
turing and merchandising industries. At the one extreme is the extractive 
industry, which is basically a commodity industry. Here the major emphasis Is 
on production and distribution, with little attention being paid to the market 
ing function. At the other extreme is the merchandiser who increasingly seeks- 
success through innovations in distribution, credit and inventory control. The 
American manufacturer, especially the medium and large ones, have of necessity 
tightly integrated these merchandising and production functions in a way which 
would be hard to duplicate through an externalized marketing organization 
loosely attached to manufacturing facilities. Of course, these producers are 
more and more emphasizing service and research and development, which are not 
functions most efficiently undertaken by Trading Companies.

I believe this subcommittee should pay careful attention to American 
industrial structure In designing initiatives for export expansion; detailed 
reasons for this belief are contained in my April 5, 1978 testimony submitted 
1n connection with this subcommittee's landmark review of U.S. Export Policy. 
If trading companies are to be an important stimulant to American exports, they 
must be allowed to have close relationships with both manufacturers and credit 
sources that facilitate the flow of communications and permit efficient alloca 
tion of management responsibilities. We will not be competitive in foreign 
markets solely by encouraging the proliferation of "wholesalers." They must be 
allowed to integrate with producers in a way which insures efficient responses 
to shifting market trends and production costs.

IV. Senate Proposals on Export Trading Companies: Potential Impact and 
Relationships to Alternatives for Export Expansion

While much export expansion potential has been attributed to the Webb- 
Pomerene Act since its inception, the act has been of little value for a number 
of reasons. First, the act does not preclude the Department of Justice from 
attacking export associations as restraints on conmerce despite Federal Trade 
Commission approval pursuant to the Act. The Justice Department insists upon
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this right of independent action, but downplays its probability of being exer 
cised. Increasing criminal penalties and civil penalties associated with Jus 
tice Department action, however, have transformed a small enforcement risk into 
a major deterrent. Since the final business decision is based on a multiplica 
tion of the enforcement probability times the costs involved if enforcement . 
action is taken, business has not found much value in existing Webb-Pomerene 
exemptions. Furthermore, the parting remarks of Attorney General Griffin Bell 
suggest that the criteria used by the Justice Department in evaluating enforce 
ment actions is substantially detached from the national policy making process 
regarding export expansion. The lackluster results of the Webb-Pomerene Act 
are also traceable to its inapplicability to service industries which are of 
growing importance in world trade due to inherent comparative advantages.

Apart from these obvious inadequacies, other more serious issues limit the 
Act's utility. It discourages the essential unity between marketing and pro 
duction which has long been a hallmark of American enterprise. Thus, while the 
law encourages economies of scale in the sale of products overseas, it main 
tains a division between this marketing function overseas and the domestic pro 
duction and marketing functions. As noted earlier, this bifurcation strikes at 
the very heart of American comparative advantage.

Various bills now before this committee as well as proposals presented 

and,

Depsite the imposition of elaborate reporting requirements and extensive gov 
ernment monitoring, however, none of these bills assures Trading Companies and 
their owners that they will not be subjected to onerous criminal and civil 
liability at the instigation of the federal government.

There are legitimate, philosophical reasons for maintaining separation 
between law enforcers and government agencies interested in promotion of chang 
ing policies. It does not seem wise, however, to perpetuate ambiguity that 
substantially undermines the utility of the experiment at the outset. Further 
more, these bills, regardless of the government supervision involved, give the 
government considerable license to reverse its position without assuming the 
burden of proof for reversal. In light of the extensive capital and human 
investments that must underlie an effective trading corporation, it is unlikely 
investors will undertake these costs if government can easily change its mind 
on the continued licensing of a trading corporation. For example, public 
utilities would not make major investments in dams if the licensing agency was 
not bound by constitutional due process requirements when taking property as a 
result of license revocation. While the Stevenson Bill appears to deal with 
these issues, there is the eventual caveat which maintains Justice Department 
autonomy and limits judicial review far short of that associated with regula 
tion in the public utility field. S. 864, while no better on the antitrust 
issue, does explicitly require government observance of APA standards.

While the Justice Department may correctly assert the probability of inde 
pendent prosecution is low if trading companies operate as now anticipated 
under existing legislation, the odds would surely increase as trading corpor 
ations developed close relationships with manufacturers in the same sector, 
credit institutions, insurance companies, etc., to achieve the real
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from moving in these directions large scale investments essential for substan 
tial export expansion are unlikely.

Apart from anti-trust considerations, current legislation establishes lit 
tle linkage between the trading companies and public sector credit and export" 
intelligence services, which is a hallmark of the Japanese success story. The 
Stevenson Bill provides a basis for such linkage and provides tax incentives 
for trading companies, but one must be skeptical whether private and public 
sector activities really have the compatibility necessary to make them function 
as one unit, such as is the case in Japan. Already the federal government is 
strengthening its sectoral analysis capability and planning helpful services 
for the private sector (e.g., TEMP program of the Commerce Department). A 
careful analysis of these efforts, however, suggests the price of acquiring 
these services may be extensive submission to federal direction rather than a 
collaboration with federal policy makers and technicians. Inherent fear of 
what federal policy makers will extract for providing benefits may stimulate 
industry to seek closer working relationships with state government activities. 
From a political standpoint, states are constrained from being heavy handed and 
pursuing unchecked, public sector planning of private sector activities.

If the past is a prologue of the future, the private sector reporting 
needed to derive the benefits established by these bills will materially com 
promise existing freedoms, produce another layer of paperwork and reporting 
requirements, and result in dubious material benefits. Furthermore, private 
sector applicants may be exposed to unforseen problems. For example, only one 
bill indicates the extent to which monitoring reports will be available to the 
public generally and thus compromise the competitive positions of the various 
trading corporations. Secrecy is the hallmark of trading companies and the 
potential of spreading internal operations upon the public record will surely 
extinguish interest in becoming a "licensed" trading company.

While the trading company/association bills now being evaluated by this 
subcommittee do not create an optimal trade development environment, they 
reflect a significant commitment to systematic expansion of our exports. If 
properly linked with other private and public sector institutions, these initi 
atives will challenge businesses to substitute aggressive export salesmanship 
for complaints of government interference and will give the world community 
reason to have confidence in the dollar. Thus, the Congressional history and 
findings of this legislation ought to make clear how previously authorized fed 
eral activities and observed deferences to non-federal activities should rein 
force export expansion objectives of trading entities. The Stevenson bill does 
make explicit advantageous linkages with tax benefits, but more is needed.

The Justice Department should be encouraged to expand and streamline its 
business review procedures and abandon the threat of retroactive prosecution. 
The Small Business Administration, Ex-Im and the Department of Commerce should 
support creation of export management corporations in each city servicing a 
major portion of a state or region. Federal programs like TEMP and WITS should 
be optimized to help particular sectors actually in need of such services, 
while minimizing the paperwork and reciprocal commitments which are the bane of 
many federal programs. Finally, current state initiatives to increase local 
commitment to and interest in export sales should not be limited by withdrawal
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of federal encouragement or the threat of federal preemption justified in terms 
of elusive and counterproductive goals of uniformity. Conversely, federal 
programs ought to be further synchronized with these regional experiments to 
give them greater impact and provide state and local personnel with insights 
necessary to further commit their local constituencies to export expansion.

V. Recommendations

A. Application of antitrust laws to authorized export trading companies/ 
associations should be further clarified by increasing the government's burden 
of proof concerning prosecution of activities inherent in initial authorization 
and limiting sanctions to license revocation or cease and desist orders 
whenever possible. Also it should be made clear that government actions are 
subject to constitutional due process requirements.

8. Clearly limit information and action concessions that the Secretary of 
Commerce can extract from the private sector as a requisite for initial and 
continued license approval. Also limit the extent to which evolving federal 
sectoral planning efforts can be used as criteria for regulating activities of 
export trading companies and preclude disclosure of application information 
which is not essential for administration of the export trading company 
program.

C. Further elaborate fiscal, information, and regulatory benefits that 
Congress wishes to be made available to licensed associations with a minimum of 
paperwork, uncertainty and time delay.

D. Mandate annual reports to the Congress concerning administration of 
the program and additional benefits needed to make export trading companies 
best serve U.S. citizens' interests. Special attention should be given to 
their potential for translating research and development Investments Into 
export competitiveness.

E. Make clear that legislation does not reflect Congressional intent to 
curtail current individual and collective state efforts that facilitate export 
sales to discharge state health, safety and welfare responsibiities. Further, 
state programs supporting export expansion through trading company activities 
should be given priority support by federal facilities established to promote 
export expansion.
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OUTLINE OF 
EXTRACTIVE INDUSTRY TASKS

I. Marketing and Sales

A. Conduct marketing research; forecast and review sales.
B. Assess competition.
C. Determine general economic conditions.
D. Contact prospective buyers.

II. Exploration

A. Determine resources available for profitable extraction. 
B. Evaluate resource.

1. Determine recoverable content.
2. Estimate future market price.
3. Estimate production costs.
4. Assess resource life.

C. Conduct feasibility studies; compute costs and profits; and 
set price.

D. Formulate engineering plans for resource development.
1. Estimate development costs.
2. Design quality control standards.
3. Design pollution control.

III. Finance

A. Finance exploration.
B. Finance resource development.

IV. Resource development

A. Plan short, medium and long term development. 
B. Acquire land.
C. Comply with environmental and legal constraints throughout 

development.
D. Transport equipment for development and support services.
E. Prepare land for extraction; provide transportation and 

infrastructure facilities.
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F. Recruit and train labor.
G. Implement method for development, support systems and services.
H. Implement quality control standards.
I. Implement pollution control standards.
J. Maintain facilities, support systems and services.
K. Conduct research and testing related to development.
L. Process or refine resource.

1. Utilize raw materials, processes, additives to upgrade 
or concentrate.

2. Adjust processing to meet quality control standards.

3. Process further when necessary (repeat 1 and 2). 
M. Dispose of wastes consonant with government regulations. 
N. Prepare processed resources for transport. 
0. Maintain processing plant and equipment.

V. Marketing and Distribution

A. Transport extracted resource from field to processing plant 
or distributor.

B. Sell resource consonant with contract specifications.
C. Transport processed resource to distributor, manufacturer, or 

consumer.
D. Provide and maintain transportation systems.
E. Warehouse and inventory extracted or processed resource when 

necessary.

VI. Post-Extraction
A. Restore land in harmony with reclamation, dumping, government 

regulations.
B. Recover resources from or
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Senator STEVENSON. Thank you, sir, and for your continuing 
help.

Mr. McDermid?
Mr. McDERMTD. Yes, Mr. Chairman.
As flattering as it is to me—I was given a promotion this morn 

ing—I am, for the record, assistant general counsel rather than 
general counsel of the National Association of Manufacturers.

At the outset, I want to tell you that we are hi favor of the 
principles behind S. 864, S. 1499, and at least title I of your bill, 
S. 1663. I'll need to elaborate on that qualification in a minute.

I'd also like to clarify a couple of matters that were raised this 
morning. Mr. Bergsten noted that Japanese trading companies in 
his opinion do not account for a big trade surplus. In nay state 
ment, I have attached as an appendix a description of conditions in 
Japan. I picked Japan for several obvious reasons, but one more 
obvious one is that in 1976 NAM conducted a survey of our multi 
national members, and that survey revealed that their most signifi 
cant competitors were the Japanese.

In the appendix I have referred to a very good study recently 
published by Mr. Alexander Young, which in my view, at least, is a 
definitive study on Japanese trading companies. He concluded that 
the role hi export expansion by the 10 top Japanese trading compa 
nies has been, without any doubt, the greatest contribution to the 
postwar Japanese economy.

I believe that this conclusion is somewhat at odds with Mr. 
Bergsten's.

I also note what is to me a rather surprising figure; that is, the 
top Japanese trading companies accounted in 1976, I believe, for 
slightly over 5 percent of the world export trade, as compared to 
approximately 17 percent for the United States. This perhaps high 
lights the success of the top trading companies.

I would like to highlight some of the points in my statement, 
which is much too long to try to read before this subcommittee. I 
think that probably one of the greatest problems in any discussion 
of the Webb Act and amendments thereto is that people rely very 
heavily on our disastrous trade account, and they leave it at that. 
As per the need for the exemption, I think its essential that two 
additional points with respect to the need must be made. They are 
elaborated at length in my statement.

OPPOSITE VIEWS OF OFFICIALS

One is with respect to the views of various officials at the Justice 
Department. I say various officials because this is one of the prob 
lems. U.S. exporters, as well as Webb-Pomerene members, listen to 
the head of the Antitrust Division, who says cooperation in export 
is fine, it doesn't affect U.S. consumers, it doesn t affect interstate 
commerce. At the same time, other representatives from the Jus 
tice Department are saying cooperative action, particularly Webb- 
Pomerene cooperative actions, are inherently anticompetitive be 
cause they spill over in terms of effects on domestic commerce.

I see these as confusing, to say the least, and perhaps even 
conflicting. At the same time, you have another Justice Depart 
ment official—a former head of the Foreign Commerce Section,
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Antitrust Division—who says export associations, more particular 
ly, Webb-Pomerene associations, are really not so bad. They only 
seek to achieve minor economies of scale. This comforting type of 
advice is fine and dandy in itself; however, again it's very confus 
ing for exporters.

In my statement, I further elaborate as to why our antitrust laws 
are unpredictible in the foreign commerce area. Again, this relates 
to the need for the exemption. They are not clear and concise.

Donald Baker, the former head of the Antitrust Division, has 
told us that guidance with respect to "collateral restraints" are too 
vague and confusing. Further, the "Antitrust Guide for Interna 
tional Operations" tells us that certain cooperative arrangements, 
particularly short-term cooperative arrangements, are fine, but 
prior to that passage—and this is often neglected—it says that 
export cooperation involves a substantial risk, because again, it 
may result in a spillover effect.

The second point with respect to need relates to what I said 
earlier with respect to Japan, and I certainly endorse what you 
said earlier with respect to other countries and how they have 
stimulated exports through governmental encouragement, et ce 
tera. I think this point is essential: The Federal Trade Commission 
in its recently published study of the Webb-Pomerene Act, which I 
might add is very seldom referred to by the Justice Department 
officials, and in fact wasn't referred to Mr. Bergsten this morn 
ing—he referred to the old study—states that there's been a 
change, a tremendous change in foreign commerce today and that 
the change has adversely affected U.S. exporters due to the pres 
ence of what antitrust lawyers refer to as monopsonies^-singular 
foreign buyers—I believe this condition underscores why the need 
is so critical in today's international trade environment.

ADMINISTRATION OF DRAFT

With respect to the bills themselves, rather than go through each 
bill—which I'd be glad to do upon request—as a general matter we 
would certainly encourage and endorse the expansion of the Webb 
Act to include services. We are going on record to say this once 
again; we've said it four or five times. We also believe very strongly 
that the administration of the exemption should be housed in the 
Department of Commerce. This would better reflect the balancing 
of national priorities.

As it is right now housed in the Federal Trade Commission, it is 
clearly viewed as an antitrust provision. Mr. Hodges addressed this 
point this morning.

And third, in the event an association's activities go beyond that 
which is permitted in its license, it should be the Department of 
Commerce which would be the principal body for remedying that 
transgression.

Then, as a last resort, the Federal Trade Commission, upon the 
advice of the Department of Commerce, should be brought in if 
judicial action is necessary. Thus, we would eliminate the Depart 
ment of Justice as a governmental entity involved in the adminis 
tration of the Webb Act. I elaborate this point further in my
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statement as well. Primarily, this recommendation is based upon a 
confusion of who is actually in charge.

Also, as a general recommendation, we believe that the guide 
lines for determining whether an association meets the require 
ments of the act should only be issued by the Department of 
Commerce following some specifically provided consultation with 
the Federal Trade Commission. I also have in my statement set 
forth other, more specific recommendations; for example, making 
sure that the substantive antitrust violation language elaborated in 
each of these bills does not in any way put into jeopardy the 
Minnesota Mining decision.

I believe this concludes my recommendations. I should backtrack 
a bit, Mr. Chairman. We are not able at this time to comment on 
title II of your bill for the sole reason that we have not had an 
opportunity to go through our relevant committee to seek an opin 
ion.

[The complete statement follows:]
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STATEMENT 

OF THE

NATIONAL ASSOCIATION OF MANUFACTURERS

BEFORE THE SUBCOMMITTEE ON

INTERNATIONAL FINANCE

OF THE

SENATE COMMITTEE ON BANKING, BOOSING, AND URBAN AFFAIRS

ON

S. 864, THE "EXPORT TRADE ASSOCIATION ACT OP 1979"
S. 1499 THE "EXPORT TRADE ACTIVITIES ACT"
S. 1663 THE "EXPORT TRADING COMPANY ACT OF 1979"

SEPTEMBER 17, 1979

My name is John F. McDermid. I am Assistant General Counsel of 

the National Association of Manufacturers (NAM), a voluntary associa 

tion which represents 12,400 member firms which employ a majority of 

the country's industrial labor force and which produce over 75% of the 

nation's manufactured goods. The Association also represents 158,000 

firms affiliated with the NAM through the National Industrial Council.

By way of background, I served for two and a half years as an 

investigative attorney and later advisor -to the U.S. International 

Trade Commission. For two years, prior to ray arrival at NAM last year, 

I served as a staff attorney, primarily responsible for international 

trade matters, with the Bureau of Competition, Federal Trade 

Commission.

NAM is grateful to the Subcommittee for this opportunity to ex 

press our views on S. 864, the "Export Trade Association Act of 1979,"
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S. 1499, the "Export- Trade Activities Act," S. 1663, the "Export 

Trading Company Act of 1979" and such additional general observations 

relevant to improving this country's export performance.

The NAM has been extremely active in urging Congress to seek ways 

of strengthening this country's ability to compete in world markets. 

These efforts have included appeals that the Export Administration Act 

be amended to reflect a clear national priority for export expansion as 

well as appeals that Congress establish a government trade 

reorganization plan similar to that proposed by Senators Ribicoff and 

Roth (S. 377). NAM has also gone on record several times in recent 

yearsl in support of retaining, clarifying, and expanding the

Webb-Pomerene Export Trade Act of 1918 (hereinafter the Webb Act). 
While we do not submit that any one of our recommendations in and of

themselves are the panacea for curing this country's deteriorating 

international trade position, we strongly believe that each should be 

viewed as an integral part of any successful effort to promote U.S. 

exports.

The Webb Act Background and Enforcement

S. 864 and S. 1499 are designed to amend the Webb Act by improving 

its effectiveness. Although the Act is a relatively unknown law which 

provides export associations a limited exemption from the Sherman Act, 

it has almost since its inception generated

^See, NAM, "The International Implication of D.S. Antitrust Laws: 
An Issue Analysis of Global Economic Reality," (1976); Testimony of 
William L. Wearly, on behalf of NAM, Before the Senate Commerce 
Committee, September 28, 1978; Prepared Statement of the NAM Before the 
National Commission for the Review of Antitrust Laws and Procedures, 
November 17, 1973.

2 15 U.S.C. §§61-65.
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considerable controversy within Congress,^ by the government's 

antitrust enforcers, 4 and within the academic community. 5

In order to understand why MAM believes that the Webb Act should-be 

substantially revised to make it a more effective vehicle for promoting 

U.S. exports, it is first instructive to place the Act's origins and 

administration in perspective.

In 1914, Congress directed the newly formed Federal Trade 

Commission (FTC) to study the conditions affecting U.S. export 

trade.8 A year later the FTC published an extensive two-volume 

report which explained that the low level of American export tr,ade was 

due primarily to the difficulties U.S. firms were experiencing in their 

effort to compete against foreign businesses. 7 The FTC Report 

deplored the presence of large cartelized foreign buyers and sellers 

and the existence of "more effective [foreign] organizations"^ which 

placed American exporting firms at a significant competitive

3gee, e.g., H.R. 4493, 78th Cong., 1st Sess. (1944) (urging 
repeal of the Webb Act); S. 1483, 93rd Cong., 1st Sess. (1973) and S. 
1774, 93rd Cong., 1st Sess. (1973) (define "export trade" to include 
services and other major changes to strenghten the Act).

4See, e.g., Shenefield, John, Antitrust and Trade Regulation 
Report (BNA) No. 875, 'AA-3 (August 3, 1979) (supporting repeal of the 
Act); Letter of September 19, 1972 from Miles w. Kirkpatrick, Chairman, 
Federal Trade Commission, to O.V. Stovall, Director Int'l Div., General 
Accounting Office (supporting retention of the Act).

5There have been numerous, mostly critical, law review articles on 
the Webb Act. One list of such articles is set forth in the Nat'1 
Commission for the Review of Antitrust Laws and Procedures "Briefing 
Book" prepared by the staff for use by the Commission (June 13, 1978).

S 15 U.S.C. S46(h)(1976)

^Report on Cooperation in American Export Trade (FTC) (1916).

8 Id. Pt. 1 at 4.
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disadvantage. The FTC's study further noted that the threat of Sherman 

Act prosecutions deterred exporters from carrying out collective 

efforts to challenge such cartels and large commercial entities. As a 

result, the FTC suggested that legislation be passed to remove this 

impediment.

Contrary to the contentions by many of the Webb Act's critics, 

Congress did not envision that U.S. cartels or huge combines of the 

type that U.S. exporters were facing in 1916 or are presently facing, 

would mushroom across the export business landscape.' It did not 

permit, for example, Webb Associations to combine with their foreign 

competitors.1" Nor did Congress provide that all producers should 

combine to gain greater advantages in export trade. No new market 

power than that which was already present was created; that is, the 

kind of. market power that would be undoubtedly necessary to establish 

effective export cartels. This Congressional intent has apparently 

been realized for most, if not all, Webb Associations have not been in 

a position to establish export cartels such that they command whatever 

price they dictate to foreign buyers. As stated by the former head of 

the Foreign Commerce Section, Antitrust Division, Justice Department:

9Se_e, 56 Cong. Rec. 7517 (1917); H.R. Rep. No. 1056, 64th Cong. 3d 
Sess. (1917); H.R. Rep. No. 50, 65th Cong., 1st Sess. 2-3 (1917).

la See, 56 Cong. Rec. 172 (remarks of Senator Pomerene) (1917) See 
also. United States v. Alkali Export Association where the court held 
that cartel arrangements are not sanctioned under the Act. 36 F. Supp. 
59, 66-67 (S.D.N.Y. 1949).

52-624 0-79-6
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. . . since there are very few products which the D.S. 
alone accounts for a dominate share of the world export, 
most of the [Webb] associations do not have the power to 
achieve prices higher than the international market level.

He also concluded that:

An all-inclusive condemnation of [Webb Associations] ignores the 
fact that many export associations lack market power and exist 
merely to achieve minor economics of scale in selling abroad.* 2

In a similar vein, it is noted that contrary to the beliefs of many 

of the Webb Act's critics and contrary to the unsupported conclusion 

reached by the Antitrust Commission for the Review of Antitrust Laws 

and.Procedures,13 webb Associations' functions are not limited to 

fixing prices and allocating markets, and, therefore, do not carry out 

classical cartel-type activities. As found in the recently published 

ETC analysis of the Act:

It has been contended that setting prices and dividing business 
are the exclusive reasons that export trade associations exist. 
That does not appear to be the fact. While many associations do 
engage in one or other of these functions, they are often 
incidental to attainment of other commercial objectives."

Only one association, the FTC found, is primarily involved in 

pricing, and for that sole association, their prices are recommended 

rather than binding to the members, and they "generally report price

H-Davidow, Joel, Legal Times of Washington, June 26, 1978 at 21.

, Joel, remarks before the Center for Interdisciplinary 
Research Bielefeld, West Germany, July 16, 1979 at 28.

^Report to the President and the Attorney General of the Nat'1 
Commission for the Review of Antitrust Laws and Procedures. January 
18, 1979, reprinted in Antitrust and Trade Regulation Report (SNA) No. 
897, Special Supplement at 86.

^Federal Trade Commission, Summary and Analysis of Survey cf Webb- 
Pomerene Associations (Nov. 9, 1973) at 8.
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variances."15 Rather Webb Associations perform a variety of other 

functions (all of which were intended by Congress) which permit them to 

lower their costs for export, including: (1) the establishment of 

sales agencies from offices in the United States, (2) the establishment 

of sales agencies from foreign sales offices or through foreign sales 

agents, (3) market research and analysis of export markets, (4) freight 

consolidation, rate negotiation and ship chartering, (5) credit 

information and collective facilities, and (6) a variety of other

services that can best achieve efficiencies through joint action. 16

Moreover, it is instructive to note the Antitrust Division, Justice 

Department's views with respect to the Webb Act as compared to their 

views with respect to non-Webb Act joint export activities. The 

Department has constantly urged Congress to repeal the Act because, 

inter alia, it is not needed on the basis that the antitrust laws as 

presently enforced might not prevent many joint export arrangements. 

In this regard, the Department tells U.S. exporters:

We stress, whenever possible, that many joint export activities 
and other forms of international business cooperation are not 
prevented by our antitrust laws, since they produce no adverse 
effect on competitors and consumers in the U.S. (emphasis 
added) i;

15 Id. at 9. 

16^d. at 12.

^Shenefield, John "Antitrust Enforcement and the Antitrust Debate: 
Guarantors of the Free Enterprise System," remarks before Time Inc. 
Conference on Antitrust, May 7, 1979 at 12.
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However, the Antitrust Guide itself notes that "Any joint venture may 

spill over into other areas," and therefore be prohibited. 18 

Further, in addressing the Webb Act, a former chief of the Antitrust 

Division stated: ". . . the existence of an antitrust exemption for 

export associations inevitably affects competition at home and thereby 

affects the American consumer" (emphasis added).^' More recently, 

the present Chief of the Foreign Commerce Section, Justice Department 

stated that they were "itching to sue" a Webb Association and that in 

certain cases domestic restraints are "virtually inevitable" as a 

result of Webb Association's joint export activities. 20

To put this antagonistic Departmental position in perspective, it 

is instructive to look by analogy at other antitrust exemptions. For 

example, there is an exemption which permits the world's oil companies 

to sit down on a continuous basis to discuss the reallocation of world 

oil supplies in the event of another oil disruption of the type in 

1973. 21 if the Department were to announce that this type of

18U.S. Department of Justice, Antitrust Guide for International 
Operations (1977), reprinted in CCH Trade Regulation Reports, No. 266, 
Part II (February 1, 1977).

l9Turner, Donald F., Int'l Aspects of Antitrust 1967: Hearings 
Before the Subcommittee on Antitrust and Monopoly of the Senate 
Committee on the Judiciary, 90th Cong., 1st Sess. 124 (1967)

20Rosenthal, Douglas, remarks before the President's Business 
Advisory Panel on Export Issues, Antitrust and Trade Regulation Report 
(SNA) No. 892, December 7, 1973 at A-16, 17.

21 Energy Policy and Conservation Act of 1975, 42 U.S.C. §6272 
(Supp. V 1975).
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cooperative activity would inevitably have adverse effects on U.S. 

commerce, it is likely that the participating U.S. oil firms would be 

unwilling to take such antitrust risks and the exemption would be 

rendered impotent. Yet, in the case of this exemption, the Department 

has given its approval after essentially weighing the risks and 

balancing them against the public interest gains. Such a reasonable 

analysis is totally absent with respect to the export exemption.

Additionally, it is extremely misleading for the Department to 

state that many joint ventures and other joint export arrangements are 

lawful and that U.S. exporters are living under unfounded "perceptions" 

with respect to the notion that our antitrust laws impede various U.S. 

international transactions.22 in this regard, several important 

points must be emphasized.

First, depending upon its audience, the Department would like us to 

believe that on the whole joint-export arrangements are free of 

antitrust scrutiny. A closer examination of representatives' views 

and the law reveals this simply is not the case. For example, as 

stated by a former Antitrust Division chief, antitrust lawyers 

themselves find that the standards for analyzing "collateral 

restraints" in joint ventures are "both too tough and too vague."23

22see, e.g. , Sierck, Alexander, Director of Trade Policy, Antitrust 
Division, remarks before the World Trade Institute, New York, September 
6, 1979, at 2.

23saker, Donald I., "The Antitrust Guide for International Opera 
tions: Two Years Later" (1979) at 11-12.
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This important area of international trade activity is, he noted, 

"quite rightly subject to confusion and criticism and the [Antitrust] 

Guide" did nothing to resolve the issue.24

Second, although certain narrowly defined short-term joint ventures 

may be permitted by the Justice Department, 25 there is a failure to 

recognize that many long-term ventures are necessary to reap the 

benefits of developing and retaining profitable foreign markets. If 

properly administered and encouraged, the Webb Act could make a 

significant contribution towards realizing the gains from longer term 

projects where a high degree of dependence and continuity can be 

achieved.

Lastly, as indicated in the Guide itself, this country's antitrust 

laws particularly as they apply to foreign commerce are rarely 

susceptible to clear and concise rules for determining what is 

permissible conduct. As stated in the Guide;

The United States antitrust statutes do not provide 
a checklist of specific, detailed statutory re 
quirements, but instead set forth principles of al 
most constitutional breadth. This broad mandate 
frequently requires private parties, prosecutors 
and the courts to consider the overall purpose 
and effect of business arrangements in order to evalu 
ate them under the antitrust laws.26

In a similar vein, with regard to the necessity for the exemption

for antitrust enforcement reasons, in the important Minnesota Mining

decision, the court set forth several activities which may be lawfully

, the Guide, supra note 18 at 21.
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carried out by Webb Associations.27 without the exemption, they 

would be curtailed or impossible, thereby inviting potentially 

crippling antitrust challenges. Further, it is important to note that, 

unlike most, if not all, other antitrust systems of the world,28 any 

cooperative arrangements by American firms restraining U.S. export 

trade, even if such a restraint has no effect on interstate trade, 

would be prohibited. Also unlike other antitrust systems, under our 

antitrust laws if a nongovernmentally approved agreement restraining 

trade is harmless or even if it is found to be in the national 

interest, it is irrelevant to antitrust enforcement.29 Thus, in one 

landmark case, for example, the Court found that "the art has rapidly 

advanced, production has increased enormously, and prices have sharply 

declined . . .'" Yet, because "the suppression of competition ... is 

in and of itself a public injury ..." a violation was found.3"

2 ̂ United States v. Minnesota Mining and Manufacturing Co. , 9 2 F . 
Supp. 947 at 964-65 (D. Mass. 1950). For example, a Webb Association 
can refuse to deal with nonmembers, fix prices for goods bought for 
export, agree to export only through the association and charge higher 
prices to American exporters than to foreign distributors.

23see, letter and attachment of November 20, 1973 from Frank A. 
Weil, Ass't Sec'y for Industry and Trade, Oep't of Commerce, to the 
Antitrust Commission at 24.

observed by Mr. Davidow, "other [countries] would have very 
little bias against private trade restraints per se , evaluating them 
after the fact in terms of their effects." supra note 12 at 28.

3QUnited States v. National Lead Co., S3 F. Supp. 513 (D.C.N.Y.), 
aff ' dT; 332 U.S. 319; See also. Carnation Co. v. Pacific Westbound 
Conference, 383 U.S. 213 (1966).
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The inconsistency and confusion in the Department's public 

views 3 ^ and the inherent complexity of determining under our 

system the legality of export arrangements, have the predictable 

effect of inhibiting and even preventing firms from exporting and, more 

particularly, of clearly discouraging exporters from joining Hebb 

Associations. Pernaps one of the more disturbing features of the 

Department's antagonism towards Webb Associations is its institutional 

refusal to balance the need to protect the public interest as it 

relates to competition against the equally important public interest of 

promoting U.S. export trade. It is nothing short of ludicrous to 

believe that this government has followed the Minnesota Mining 

direction that "ungrudging support to the policy of the Webb-Pomerene 

Act" should be given. 32

The Need for S. 864 and S. 1499

That there is an urgent need for multiple legislative responses for 

relief from the deteriorating state of this country's export 

performance will not be belabored. It should be well known by this

31We further note that even the Justice Department (reluctantly) 
recognizes that U.S. exporters are meeting unfair competitive practices 
in foreign commerce. To this. Assistant Attorney General Shenefield 
stated:

Increasingly foreign governments are encouraging quasi-private 
and often secret international cartel activity...this activity 
can cause significant injury to important United States enter 
prises.

Letter from John Shenfield to the Honorable Jacob K. Javits, September 
27, 1978. Yet, only one month or so earlier, the Antitrust chief 
stated that the Webb Act "is not at all necessary and should in fact be 
repealed." Antitrust and Trade Regulation Reoort (BNA), No. 375 at 
AA-3, August 3, 1973.

32Supra note 27 at 964.
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time that our trade in manufactured goods, which represents two-thirds 

of the dollar value of 0.S. exports, generally has been declining 

rapidly in both absolute and- relative terms to major U.S. trading 

competitors. The statistics need no elaboration. From 1975 to 1978, 

the U.S. trade account in manufactured goods dropped from roughly a $20 

billion surplus to a deficit of over $5.8 billion, while the surplus of 

Germany and Japan reached $51 billion and $72 billion respectively.

The President is acutely aware of this critical trade problem. In 

his September 26, 1978 export policy message, 33 he listed several 

proposals for improving U.S. export trade. One method of improving 

American competitiveness abroad would be to permit cooperative 

arragements. To this point the President said:

There are instances in which joint ventures and other kinds of 
cooperative arraqements between American firms are necessary or de 
sirable to improve our export performance. The Justice Department 
has advised that most such joint ventures would not violate our 
antitrust lavs, and in many instances would actually strengthen com 
petition, (emphasis added) 34

However, NAM was disappointed that the President failed to address 

the necessity of retaining and expanding the Webb Act. We have earlier 

explained why the exemption may be of considerable value in minimizing 

the risk of antitrust attacks. The procedural change recommended by 

the President, such as expediting the Business Review Procedure as 

desirable as it may be does not adequately recognize or respond to

^Statement bv President Carter at White House Briefing, Daily 
Report for Executives (BNA), September 26 1978.

34 Id. at 3.
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exporters' concerns. For example, the clearance offers no insurance 

against private suits, including those brought by state 

attorneys-general, and similarly does not protect exporting firms from 

a Federal Trade Commission proceeding.

Thus, although there may be a general awareness that our trade 

account is in need of repair, little concrete action is being taken. 

This being the case, the proposals being addressed by this Committee 

represent an extremely valuable step in the right dirsction. But, 

discussions relating to the Webb Act, as one of many proposals for 

change, too often miss what is considered to be an essential fact; 

namely, that U.S. exporters need the Act even more today than they did 

when it was passed.

As early as 1954, the American Bar Association's Antitrust Section 

concluded that the Webb Act should be retained not only because of the 

existence of foreign cartels but because of the new international 

commercial climate whereby:

The existence of state controlled buying agencies, state monopolies 
and other foreign Industrial combinations [make] it desirable that 
American exporters be permitted to combine among themselves in ex 
port associations. 35 .

More recently, the PTC Webb Act report also concluded that the foreign 

commerce environment "suggests the likelihood of a new situation" from 

that which existed when the Act was passed.36 After citing the same

^Report of Committee on Antitrust Problems in International Trade, 
Proceedings A.B.A., Section of Antitrust Law, Annual Meeting 188
/ 1QC A \(1954).

36Supra note 14 at 13.
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conditions as those found in the above ABA report, the FTC staff 

concluded that "public and private marketing power now appear to be of 

numerically equal competitive importance."^ 7

As stated in a recent Harvard Business Review article, "today no 

industry is immune to competition from state enterprises" in which 

profit motives are irrelevant, bankruptcy nearly unheard of, dividends 

not paid and monopoly power achieved.38 A strengthened Webb Act 

would considerably improve U.S. exporters' ability to deal with such 

monopsonistic foreign buyers.

It does not take a sophisticated international trade expert to 

identify which industrial nation is today exerting the greatest 

competitive pressures on U.S. exporters in foreign commerce. Indeed, 

in a 1976 survey of NAM's multinational members, an overwhelming 

majority stated that Japanese enterprises were their primary 

competitive rivals. To understand at least the basics as to how Japan 

has implemented its socio-economic strategies particularly as they 

relate to its continuous export expansion drive is to better 

understand the conditions American exporters are facing as they 

struggle to be competitive not only in Japan's home market but in 

third-market countries where Japan's presence is felt.

Accordingly, we have attached to this statement an Appendix which 

briefly explains the various factors which have greatly contributed to 

Japan's international trade strength. In particular, we focused on the

"ibid.

^waiters and Monsen, "State-owned Business Abroad: New 
Competitive Threat," March-April 1979 at 164.
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Japanese mentality towards antitrust enforcement and how they view 

enforcement of their antitrust laws only within the context of broader 

national priorities,, such as export expansion. The inter-governmental 

coordination that exist so as to carry out economic goals is 

particularly significant as a contrast to the lack of an' effective U.S. 

policy-plan to achieve the same ends.

In reviewing the attached Appendix, one should also keep in mind 

that other industrialized nations have taken steps to improve their 

ability to compete against the historic presence of U.S. multinationals 

and the newer presence of Japanese multinationals. For example, within 

the European Economic Community it has been noted:

Even within the [ESC] Commission there are those who feel the 
Community's best bet for trade and economic parity with the 
U.S. and Japan is to build up giant corporations capable of 
matching the foreign multinationals head on.39

Simply stated, then, while this country takes either no steps or 

counterproductive ones vis a_ vis U.S. export trade, the remainder of 

the developed world is taking measures that assume U.S. enterprises are 

retaining their competitive superiority, thereby placing our ability to 

gain entry into foreign markets in even greater jeopardy. In this 

regard, it must be made clear that MAM does not believe this country 

should emulates the Japanese "guided free enterprise" experience. 

Rather, we believe that this country can take positive steps towards 

improving U.S. firms' ability to compete in foreign commerce-without 

sacrificing our fundamental socio-economic and democratic principles. 

By giving the Webb Act a transfusion of the types being considered by

^European Community May-June 1978 at 38.
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this Committee, these principles will not be jeopardized for each 

proposal provides sufficient remedies to assure that competition within 

this country's borders is adequately maintained. 

Terms of S. 864 and S. 1499

Both Senator Danforth's (S. 864) and Senator Roth's (S. 1499) bills 

have as their primary purpose the rejuvenation of the Webb Act so that 

it can make a more meaningful contribution towards improving U.S. 

firms' ability to compete internationally, thereby, increasing U.S. 

exports.

Although the bills differ in various details, the common thread to 

both is the expansion of the Hebb Act to include services. Consistent 

with our earlier statements relevant to the Webb Act, we strongly 

endorse this amendment. By including within the Act's coverage the 

service industries, more U.S. firms, particularly small and medium 

sized ones would be able to furnish the combination of products and 

services which are so frequently required by large foreign buyers.

More particularly, this amendment would likely have considerable 

significance to many small and medium sized architectural, engineering 

and construction firms that would not working individually be able to 

participate in bids on foreign projects because of the extremely high 

costs involved in bid preparations and feasibility studies.

Furthermore, any such expansion of the Act will beneficially impact 

the export of manufactured goods as well, since the disadvantages often 

suffered by U.S. exporters due to the design of specifications by 

foreign engineering or construction firms would thus be largely 

neutralized. Moreover, as is discussed more thoroughly in the Appendix
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to this statement,.the "services" provision is particularly needed 

today in view of the dramatic increases in "industrial cooperatives" 

and trading companies which cross national frontiers and are able to 

provide'foreign buyers "full service" packages within a relatively 

short period of time.

Lastly, we note that the Antitrust Commission recommended that if 

the Act is retained it should be expanded to include services and that 

Congress, in passing the Trade Act of 1974 (19 O.S.C. 2101) declared 

that service industries are part of the definition of "export trade."

With respect to more specific changes proposed in S. 864 and S. 

1499, NAM strongly endorses the underlying principles behind both 

bills, namely to make the Act more effective. We submit that the 

following endorsements and suggestions would more effectively carry out 

this purpose.

1. We endorse Section 2 of S. 864 whereby the administration of 
the Webb Act would be transferred to the Department of 
Commerce

The Webb Act should not be administered by antitrust enforcers. As 

enforced today, the Act is treated not as a bill to stimulate export 

trade but as a bill to assure that antitrust concerns are carried out. 

By providing Commerce the primary responsibility for the Act's 

administration, the originally enacted Congressional intent to permit 

companies to work cooperatively in gaining access to foreign markets is 

reinforced. Although Commerce will not be in a position to provide any 

blanket antitrust immunities to export firms since an Association's 

activities could always be diverted from their original purpose, it is 

clear that the prime determiner for passing on their conduct will be a
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Department whose mission is to promote export trade rather than a 

Department solely concerned with carrying out another, frequently 

conflicting national policy. This proposal would further relieve many 

of the fears associations have over Justice Department intervention and 

would alleviate the confusion as to which government entity actually 

has responsibility for monitoring the Act. We reject, therefora S. 

1499's proposal to give the Federal Trade Commission exclusive 

j-urisdiction over the Webb Act even though the principle of providing 

one government agency oversight responsibility has merit. In this 

regard, however, we recommend:

2. The Federal Trade Commission should be given exclusive
jurisdiction to bring a district court action if an . — 
association's activities are believed to violate the 
Act. Actions by third parties__should only be processed 
through the Secretary of Commerce by means of the adjudicative 
procedures set forth in Section 2(b)(2) of S. 864.

By giving the FTC sole governmental responsibility to prevent abuses of 

the Act, Webb Association members would feel more assured that the 

policies of only one antitrust enforcement agency are controlling. 

Further, the FTC has the requisite know-how, experience, and personnel 

familiar with the Act so that it could effectively deter violations. 

Moreover, the S. 864 procedures available to injured third parties 

would effectively protect such parties from further violations while at 

the same time protect Webb Associations and their members from 

potentially crippling treble damage actions.

3. That Webb Associations must serve or promote export 
trade should be clarified so that whatever rules 
and regulations that are promulgated do not undermine 
the purpose of the Act.
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Both the Danforth bill (Section 2(a)(D) and the Roth bill (Section 4 

and 5(c)(l)(A)) essentially condition certification upon an 

association's export promotion accomplishments. We do not envision 

that this provision, read literally, and as we believe intended, will 

cause problems since individual- exporters join Webb Associations for 

the purpose of improving their export performance. However, we 

strongly oppose the suggestion by critics of the Act to condition the 

exemption upon a showing of need, and it is feared that this provision 

might be susceptible to a "need" interpretation. Thus, either the bill 

itself or the legislative history should make clear that the export 

promotion provision is intended only to assure what undoubtedly will 

take place anyway; that is, that Webb Associations have as their 

primary function the stimulation of export trade.

4. We urge the Committee to reexamine the substantive conditions 
that associations must meet before qualifying for an exemption' 
under both S. 864 and S. 1499 and compare them to the three 
conditions presently set forth in the Webb Act.

We query why the two proposals change in different respects the 

criteria presently set forth in Section 2 of the Act. We have not 

carried out an in-depth analysis as to the effect the language might 

have on future enforcement. Thus, we can only raise the question 

whether the proposals would in any way jeopardize the various 

activities considered lawful by the Court in Minnesota Mining. 

This judicial guidance is unique to the history of the Webb Act, is 

relied heavily upon by antitrust counsel advising Webb Associations, 

and should not, perhaps inadvertently, be threatened by what could 

initially be thought of as a minor change in the statute.
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5. Guidelines that must be issued for purposes of determining 
whether an association meets the requirements of the Act 
should only be issued by the Department of Commerce 
following a mandatory request for the views of the Federal 
Trade Commission and any other interested persons.

As presently drafted, S. 864 would require the FTC, Justice and 

Commerce Departments to issue guidelines, and S. 1499 would require 

only the latter cwo agencies to issue guidelines. We believe, however, 

that both mandates: (1) would likely result in duplications of 

efforts,. (2) invite conflicting priorities, and (3) would considerably 

confuse and probably deter many firms from talcing advantage of the 

exemption. In order to avoid these undesirable consequences, we 

suggest that the Act be amended such that the Commerce Department would 

be solely responsible for issuing guidelines. In order for it to carry 

out this responsibility, the Act should require the Department to 

consult with and seek advice from the FTC as well as interested persons 

so that antitrust concerns can adequately be reflected in the 

guidelines.

6. Section 4 of the present Webb Act broadens the jurisdiction 
"  of the FTC Act to include acts outside of the United States. 

Any modification of the'Act should clarify the relationship 
between enforcement of Section 5 of the FTC Act and potential 
violations of the Webb Act.

There has never, to the best of our knowledge, been a clarification of 

the relationship between Section 5 of the FTC Act and activities by 

Webb Associations. Can, for example, the FTC conduct an investiga 

tion of a Webb Association's activities under the vague "unfair methods 

of competition" language found in Section 5? There appears to

52-624 O - 79 - 7
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be some ambiguity on this point. In the process of amending the Act 

the issue may gain considerably more significance than it has under the 

present law. We urge, therefore, that the Committee consider the 

potential problems associations' would have if Section 5 enforcement 

were to supplement whatever violation language may be adopted.

Terms of S. 1663

S. 1663, entitled the "Export Trading Company Act of 1979" like 

the earlier discussed proposals to reform the Webb Act is intended to 

permit U.S. exporting firms to carry out certain cooperative activities 

in export trade. Title II of S. 1663 is designed to provide export 

companies various incentives to carry out the purposes of the Act. It 

is our understanding that S. 1663 is intended as an additional proposal 

to promote U.S. export trade rather than as a replacement for the 

proposals to amend the Webb Act.

We are prepared today to comment in detail and favorably with 

respect to Title I, the provision relating to the establishment of

export trading companies. With respect to Title II, which deals with
» 

tax and finance aspects of the proposed new trading companies, we are

not prepared at this time to make specific comments, although we wish 

to commend this imaginative and innovative approach designed to promote 

greater use to trading companies. 

Title I

Many of the comments provided earlier in this statement relevant to 

S. 864 and S. 1499 are also applicable to our views on 3. 1663. Thus, 

we strongly endorse the exclusive role the Department of Commerce would 

play in being the primary governmental body responsible for export 

promotion proposals such as those under consideration before this 

Comittee. Similarly, we further support the 5. 1663 definition of
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export trade, which includes trade or commerce in goods as well as 

services. We also support the flexibility provided the Secretary of 

Commerce to remedy certain export trading company activities that may 

go beyond those set forth in its license. Thus, for example, that a 

trading company may file an amended application or modify its 

organization before resort is made to termination of its license. 

These provisions, therefore, permit the trading company to continue 

operating, but only within the confines of its license.

Lastly, we endorse the exclusive right of the United States to 

bring a judicial .action in the event the licensed export company's 

activities violate one or more of the three antitrust criteria set 

forth in proposed Section 106 of the bill. This avoids, then, the 

crippling effect of a private treble damage action while still assuring 

that U.S. competition is maintained. Judicial action by the Unitad 

States should, however, be available only after the Secretary's efforts 

to remedy transgressions under Section 103(c) are exhausted.

The only additional suggestion we have at this time relates to 

Section 106, the antitrust provision. More particularly, Section 106 

(a)(2) provides that a licensed trading company may not engage in 

activities that constitute or result in "an unfair method of 

competition against a domestic competitor." As noted earlier, we are 

concerned that the extraordinary breadth of this phrase may result in 

considerable enforcement uncertainty to firas wishing to join as a 

certified trading company. We believe that subsection (a)(l) 

adequately protects U.S. competitors by prohibiting a "substanital 

restraint of trade within the United States" and that subsection' (a)(2) 

is, therefore, unnecessary to achieve the purposes intended. Moreover, 

we note that the proposal's definition of antitrust laws does not 

include the federal Trade Commission Act, yet the "unfair method of 

competition" provision is extracted from that trade regulation law. We 

suggest, then, that deletion of subsection (a)(2) would better reflect 

the bill's intention to confine itself to antitrust violations as that 

term is consistently used.
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APPENDIX

JAPAN: ft DILEMMA FOR U.S. EXPORTERS 

The Relationship Between Government and Business in Japan

It is generally recognized that much of Japan's economic 

growth is attributed to their success in incorporating into their 

own system the most efficient characteristics of the free enter 

prise and non-market economy systems. The literature on Japan's 

phenomenal socio-economic development uniformly seeks to explain 

the unique relationship between government and business a 

relationship which is enormously complex and which frequently 

defies any rigid comparative analysis to other States' economic 

systems. However, in searching for a phrase that might best 

define Japan's economic policies, Ezra Vogel's "guided free 

enterprise" 1 appears to be the most accurate.

The key government entity responsible for effectuating 

streamlined industrial policies is the powerful Ministry of 

International Trade and Investment (MITI). The Ministry plays a 

persuasive role in assuring that Japanese industries satisfy the 

need of the State. By way of comparison to our own system. Mill's 

influence "... is closer to that of the Department of Defense in 

the United states than the Department of Commerce."2

, Ezra P., "Guided Free Enterprise in Japan," Harvard 
Business Review, May-June 1978.

^Johnson, Chalmers, Japan's Public Policy Companies, (1973) 
at 23.
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Among its many responsibilities, MITI plays an active role in 

assuring that domestic enterprises continue to be keen inter 

national rivals. Overproduction, underproduction, inefficiencies, 

etc., are governmentally scorned as being against the best 

interest of industry at large and, therefore, the people it 

serves.

Although Japanese scholars differ as to the extent of the 

government's role in the Japanese businessman's affairs, there 

appear to be seven areas where assistance is furnished:

1. through fiscal measures, including long-term 
interest funds to particular industries,

2. through tax relief or suspensions intended to 
stimulate exports, rationalize industry, and 
foster technological development,

3. through government subsidies,

4. through "direct allocation or rationing 
systems" which permit the government "to 
fix the amounts of a product that a factory 
may produce,"

5. through licensing and approval authority to 
foster industries,

6. through direct government investment in industry 
through specially tailored legal entities and,

7. through "administrative guidance" by which the 
government intervenes to carry out public needs, 
such as the need to stimulate export trade.

There are numerous examples as to how MITI has executed its 

self-perceived belief that it is the protector, developer, and 

promoter of Japanese manufacturing industries. For example, the

^Id. at 22. See also, The Foreign Policy of Modern Japan (19777, at 227-T7?. ——————————————————————————
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Japanese computer industry, which as one MITI official commented 

is "as important to Japan as the defense industry to the United

a c aces ' is a "national policy industry" and has received 

considerable governmental assistance and guidance; so as "to 

increase its strength relative to foreign computer manufac 

turers. "5 Recently, a Forbes magazine article on Japan's 

remarkable computer industry growth concluded that:

The Japanese Government forced computer makers to cooper 
ate. Such cooperation would, of course, be impossible in 
the U.S. But to the Japanese, economic survival takes 
precedence over antitrust laws.®

As a result, according to the United States Japan Trade Council, 

"Japan's computer industry has reached technological parity with 

its American counterparts in the development of hardware." 7 

However, because it is believed that Japan's software is behind 

American industries, with "guidance" and subsidizations MITI is 

encouraging the major Japanese manufacturers to jointly work 

together on a five-year software development plan."

In contrast, what has the United States done to assist its 

computer industry? We do not believe the U.S. government should 

be encouraging through subsidization for example, this country's

*Chalmers, supra note 28 at 58, reference to remarks of Amaya 
Naohiro, "Immediate Economic Problems between Japan and the United 
States and Their Long-Range Prospects," March 6, 1973.

5 Caves, Richard, and Uekusa, Masu, Industrial Organization 
in Japan, (1976), at 51.

6 "That Old Nobushi Spirit," Forbes, July 23, 1979 at 47.

7United States Japan Trade Council "Trade Round Up" No. 23, 
July 27, 1979.

8 Ibid.
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computer industry. Experience reveals that rather than incen 

tives, one points to the Justice Department's recent 10th 

anniversary "celebration" of its case against IBM for monopoly and 

attempting to monopolize. Since the case began in 1969, IBM has 

examined approximately 26 million pages of government documents 

and Justice has had access to approximately 60 million pages of 

IBM documents. Estimates are that IBM has spent nearly S60 

million defending the suit.

The steel industry in Japan underwent a similar experience as 

that which is being carried out with the computer industry. 

Several years ago MITI undertook a successful campaign to promote 

large scale mergers in Japan's steel industry so as to put an end 

to "cutthroat internal competition." 9 According to one 

Brookings Institute study, before the creation of the mammoth New 

Japan Steel Company, MITI "actively promoted cartel arrangements 

to divide new capacity among five leading firms."'- 1' 

Competition Policies in Japan

The discussion thus far necessarily leads to the question of 

how Japan carries out its competition policies. Japan's antitrust 

laws are embodied in the "Law Relating to Prohibition of Private 

Monopoly and Methods of Preserving Fair Trade." There are 

numerous similarities between the prohibitions under Japanese 

antitrust laws and U.S. antitrust laws. Although a considerable 

amount of antitrust enforcement information is unavailable, it

9Johnson, supra note 2 at 59-60. 

l°Caves, supra note 2 at 59.
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appears that there exist a potentially powerful Antimonopoly Law 

established in Japan but that "there is very little empirical 

evidence of it being utilized thus far." 11 There are also 

substantial differences in enforcement and multiple ways for the 

government to circumvent the broad prohibitions set forth in the 

antitrust provisions. The enforcing agency—the Fair Trade 

Commission—does not have a history of adjudicating cases, 

imposing fines, or imprisoning violators. If the government 

antitrust authorities believe certain anticompetitive conduct 

should be condemned, even though it has some authority to act, the 

party subject to the prohibition has considerable room to maneuver 

for, "unlike MITI and the Ministry of Finance, the FTC does not 

have the arsenal of carrots and sticks that the ministries 

have." 12 This could not be more unlike the relationship in this 

country between, for example, the Department of Commerce and the 

Department of Justice.

There appears to be little disagreement that enforcement of 

the antitrust laws is often subsumed by other national policies 

such as the promotion of exports or stabilization of domestic 

trade. Perhaps representative of Japan's mentality in this 

regard, a former Vice-Minister of MITI stated:

It is dangerous to determine a priori that free competi 
tion is a good thing and cooperation is a bad thing. 
There is desirable competition and useless competition 
within the general category of free competition. l3

11 Rabinowitz, Richard, Current Legal Aspects of Doing 
Business in Japan and East Asia, (ABA Pub., 1978) at 136.

2^d_. Haley, John Owen, "Antitrust in Japan: Problems of 
Enforcement," in Current Legal Aspects of Doing Business in Japane 
and East Asia at 124.

13Johnson, Chalmers, supra 2 at 250 (quoting Vice-Winter 
Sahashi) .
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To U.S. policymakers this perspective is well known. In 1.913, 

^ Deputy Assistant Secretary for Economic Business Affairs, State 

Department, observed before this Subcommittee that:

The Japanese Government does not view competition as essen 
tial but rather as one of a number of industrial policy 
tools.Enforcement of the law allows a degree of select 
ivity , and there are special exemptions in the national 
interest. Export cartels are common. The Japanese have 
taken the view that as trade is liberalized, domestic com 
panies must be large enough to be competitive with U.S. and 
European firms. (emphasis added)'-'*

(a) Exemptions from the Antitrust Laws

Even if the Fair Trade Commission were to actively enforce the 

antitrust laws, it would be hamstrung by the multiple laws 

unrelated to antitrust that permit or even encourage 

anticompetitive conduct. The laws are considered essential 

ingredients for implementing broad socio-economic objectives and 

are particularly designed to assist particular industrial sectors 

when the need arises.15 These "special" laws provide one of the 

basic methods for establishing cartels in Japan. According to one 

Japanese- authority they permit "... large enterprises ... to 

combine, fix prices and allocate markets" 16 and are applicabe to 

entire industries. By 1961, the 634 private section "societies" 

that blossomed as a result of one broadly structured exemption 

were particularly effective in helping industries better compete 

in export markets.^ 7 According to a 1964 report in the Oriental 

Economist:

l^Hormats, Robert D. , Prepared Statement of March 9, 1978 
Before the Subcommittee or, int'i Finance, Senate Committee on 
Banking, Housing and Urban Affairs, Part 3 at 68.

l^The Foreign Policy of Modern Japan, supra note 3 at 254.

Eleanor, Antitrust in Japan (1970), quoting 
Professor Kanazawa at 376 .

17lbiej.
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Of the 1,002 cartels in existence at March 31, 1963, 90% 
were in connection with medium and small operations, and 
with foreign trade. Of the medium and small enterprise 
cartels, 591 have been formed under the Medium and Small 
Enterprise Organization Law, and 95 are those formed under . 
the Environment Sanitation proper Management Law. Of the 
Foreign trade cartels, 194 have been formed under the Export 
and Import Trade Law, and 11 were established under the 
Export Marine Product Industry Promotion Law. Fifty-five 
agreements are shipping conferences in the ocean freight 
area under the Marine Transportation Law.18

'As a result, it has been estimated that in 1962, a staggering 

42.4% of Japan's export trade was cartelized.1' This percentage 

does not include administration guidance cartels in which the 

government utilizes extra legal devices whereby it suggests what 

an industry should produce or what its pricing practices should 

be. There are still other types of cartels that are permitted as 

exemptions from the Antimonopoly Law. They are generally referred 

to as "depression" or "naturalization" cartels. Both cartels 

require FTC approval. At times, the FTC has been quite liberal in 

permitting depression cartels, and they have covered rather large 

segments of industries. For example, in May 1978, the Japanese 

Diet approved a special bill for assisting industries suffering 

from a recession such as the minor steel (dependent on electric 

and open heat furnaces), aluminum smelting, synthetic textile, and 

others such as the corrugated paperboard liner industry.2" 

Occasionally, the FTC will permit a depression cartel to avoid the 

alternative approach whereby MITI establishes a cartel through its

18^d. at 377. See also. Caves, supra note 2 at 147. 

19Hadley, Eleanor, supra note 16 at 380.

20gee, "International Weekly Edition of Ninon Keizai 
Shimbun," (May 16, 1978) at 1-23.
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administrative guidance plans. 21 This reluctance to directly 

confront .MITI may be explained by the power MITI has, for "the FTC 

has not been able to attack the cartels of large enterprises 

promoted by HITI . . . " 22 The total number of cartels exempted 

from the Antimonopoly Law numbered approximately 1,000 from 1964 

to 1976.

There is also a broad policy of controlling industry through 

so-called "administrative guidance." Sometimes such guidance is 

carried out by the relevant government agency responsible for 

enforcing the law which has been tailored as an exemption from the 

antimonopoly law. Other times administrative guidance is based 

upon "request" or upon "advice" by MITI to export manufacturers to 

limit production for a period of time so as to offset depressed 

conditions due to "excessive corapetiion. " 2 ^ Thus, such 

guidance will often not be based upon any explicit statutory 

authority and is generally directed towards "the creation of 

efficient scale plants as well as fearful of excess capacity and 

ensuing price competition." 2 * The success of this and other 

types of guidance^S nas affected a wide range of industries from

21Caves, supra note 2 at 146. 

22 Id. at 151.

2 3johnson, Chalmers, "MITI and Japanese International 
Economic Policy," The Foreign Policy of Modern Japan, (1977) at 
254.

2 ^caves, supra note 2 at 54.

2 ^There is also guidance through "mediation" whereby MITI is 
placed in a brokerage role in which a high government official 
acts as a guide and coordinator with industry. Examples of such 
guidance include the merger of the Prince Automobile Company with 
Nissan Motors, see, Johnson, Chalmers, supra note 23 at 255.
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rayon thread to vinyl rope to computers. "Only the strongest of 

business leaders dare to take issue with the government" when it 

issues its guidance "suggestions."26

Lastly, in the private sector there are approximately 20,000 

registered trade associations, many of which focus on commodities 

designed for export. These associations differ substantially from 

our own in that they publish price lists, maintain statistics on 

inventories and production, and try to get a "consensus as to 

production, prices, and future prospect." 27 According to a 

Brookings Institute study, "The behavior of industrial prices 

alone, reflected in paralleled announcement of price changes by 

rival sellers, indicated a great deal of collusive price-fixing in 

Japanese industry." 28 The FTC has seldom investigated the 

activities of trade associations and has never undertaken any 

broad-based review of their conduct. Only recently have FTC 

officials announced that they will be examining the competitive 

consequences of trade associations' joint activities.29 

(b) Export Cartels

At the outset, in view of the significance of Japan's export 

trade and that such trade involved small, medium, and large 

enterprises, it is clear that what appears to be domestic

26Hadley, Eleanor, supra note 16 at 386.

y pa i r Trade Commission Chairman Hashiguchi 
Before the ABA International Trade Committee, Washington, D.C., 
June 22, 1979 at 7. .

28 Caves, supra note 2 at 151. 

note 27 at 7.
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cartels--whether they be defined as naturalization, depression, 

administrative guidance, etc.—have an effect on the ability of 

U.S. exporters to compete in Japan's home market and in 

third-country markets where Japan competes. -

In Japan, export cartels have served not only to promote effi 

ciencies and to exert greater market power in export trade but, 

according to an OECD study, are an "integral part of [Japan's] 

trade policy." 30 It has been the government's plan "to permit 

export cartels when combined efforts are needed to improve the 

quality of commodities produced by small firms." The OECD Report 

concluded: "As these criteria are very broadly defined, there is 

an imminent danger of abuse by the cartelized firms." 3 ^ once 

many of these export cartels have achieved their objective; that 

is, "a sound development of export trade," 3 2 they may be advised 

by MITI and the FTC to discontinue. Thus, the "extensive use of 

export groups or, as they are more realistically termed, export 

cartels," 33 may in fact be terminated at some point by the 

government but only after they have succeeded in their mission. 

According to the OECD study, in 1974 there were 141 export cartels 

covering everything from binoculars to bicycles. 34

30OECD, Report of the Committee of Experts on Restrictive 
Business Practices on Export Cartels, (1974) at 49.

31 Ibid. 

32Ibid.

33 Fugate, Wilbur. Forsian Commerce and the Antitrust Laws, 
(1973) at 252.

34Supra note 30 at 60-70.
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Japan's Trading Companies

Recently an army of U.S. antitrust enforcers and their 

Congressional allies have been urging the legislators to return 

this country to a simpler "horse and buggy" entrepreneurial way of 

life. In the face of these efforts, one finds that the Japanese 

have a history of implementing opposite policies, including the 

development of large trading companies, initially established to 

assist their home-market exporters to better compete against large 

U.S. and European multinationals. The Japanese trading companies 

are unique to world trade and have met with extraordinary success. 

According to Alexander Young in his recently published definitive 

treatise on Japan's trading companies, their "role in export 

expansion has been without any doubt, their greatest contribution 

to the postwar Japanese economy."35 Therefore, any discussion 

as to American firms' ability or inability to compete worldwide 

must take into account the presence and success of Japan's trading 

companies.

Japan's trading companies were founded upon the simple notion 

that what can be done in combination is better than that which can 

be done independently.36 That commercial coordination has 

succeeded is evidenced by the staggering size and apparent 

efficiencies of the ten largest Japanese trading companies. In

35Young, Alexander X., The Sogo Shosha: Japan's 
Multinational Trading Companies (Westview Press, 1979) at 129.

Eleanor supra note 16 at 148.
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1976, they grossed .nearly 3135 billion in sales, carried out 56.4 

percent of Japan's total exports and 55.6 percent of its imports. 

"Their export and overseas (i.e., third-country trade) 

transactions accounted for slightly over 5 percent of world 

[export!. 3 ? The two largest trading companies (Mitsui and 

".itsubishi) each had sales in excess of S30 billion in 1977. As 

of March, 1974, the six largest comcariias had more than 600 

subsidiaries: two-thirds in Japan and one-third in foreign 

markets. 33 These subsidiaries rely heavily upon their parents 

£or supplies of raw material and for sales of manufacturers. In 

September, 1976, there were approximately 61,000 full-time 

Japanese employed by the top ten trading companies. They have 

accumulated unbelievable amounts of capital ' and have a network 

of global offices in both developed and developing countries in 

which the parents exercise remarkable managerial control. The 

largest trading companies have communications networks that can 

only be characterized as phenomenal and which are so highly 

sophisticated and effective that a major, complex international 

joint venture transaction can be handled within a few days.

Although generally believ»<3 to be solely service oriented 

"brokers," the modern day Japanese trading company is engaged in a 

much greater variety of businesses. For example, Mitsubishi

, Alexander, supra note 35 at 4. 

33 t.c!. at 46. 

33 Id. at 71.
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Corporation is involved not only in the purchase, sale, export, 

and import of products ranging from iron and coal to pulp and 

paper, but it is also engaged in the worldwide development, 

production, and manufacturing of such goods. 'As a result, the 

major trading companies have greatly contributed to Japan's 

economic growth by strengthening the competitiveness of the 

nation's exports.

The trading films also provide an impressive array of 

"bonuses" to their clients which have aided significantly in the 

non-price competitiveness of Japanese exports. A staggering 

amount and number of credit, loans, and loan guarantees are 

furnished. This is accomplished through significant low-interest 

loans taken out by the trading companies from commercial banks. 

This procedure is particularly helpful to the many small and 

medium sized exporting firms who are clients of the mammoth 

trading companies and who could not otherwise afford the higher 

interest rates that would be demanded through direct loans. 

Moreover, the trading companies furnish a significant amount of 

marketing, technological", and even legal and political 

information, "usually free of charge to their customers." 4 " 

Such benefits lead to "substantial cost reductions for the 

manufacturer customers of the trading companies." 4 1

With the guiding hand of goverraent, the trading companies have 

been permitted and in fact encouraged to merge amongst themselves.

In the 1960's, the firms first entered consumer industries and 

than in the 1970's began carrying out extensive marketing of high

40ld_. at 67. 

4l ld. at 67.
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technological products. Recently, because more and more Japanese 

companies have begun to resort to direct marketing and therefore 

rely less upon trading companies as intermediaries, they began not 

only significant diversification efforts but total integration 

strategies. Thus, new areas of supply and demand were sought with 

upstream (processing, wholesale distribution, and retail sales) 

integration. As a result, the ability of Japan's enterprises to 

compete internationally in both competitive and noncompetitive 

terms has been substantially improved due to the presence of 

trading companies.*2

a t 132-136.

Senator STEVENSON. Thank you, sir. We welcome your comments 
on title n when you have had a chance to consult the relevant 
committee.

Mr. McDERMiD. We will submit that for the record.
[Information not submitted in time for publication.]

VIOLATES GATT CODES

Senator STEVENSON. Good. Secretary Bergsten indicated that the 
provisions of S. 1663 would violate the GATT codes on subsidies. 
Any comments on that testimony and how this might be corrected? 
Has the Chamber looked into it?

Mr. BOYER. The Chamber has not looked into that yet, sir.
Mr. MCDERMID. The NAM is focusing on that issue.
Senator STEVENSON. All of you, of course, if you do have com 

ments now or later, we would like to have them on that problem.
Dr. HUSZAGH. I believe, Mr. Chairman, that Governor Busbee of 

Georgia, who is Chairman of the MTN subcommittee for the Presi 
dent's Export Council, will soon seek clarification of the kinds of 
tax incentives, permitted under the code. He is interested in full 
reciprocal treatment so we get the benefits we thought we were 
going to get under the MTN.

Senator STEVENSON. I think he'll discover that the answer some 
times depends on who he talks with.

Dr. HUSZAGH. Yes, sir?
Mr. WALDMANN. Mr. Chairman, I would point out, as you recall, 

the MTN codes do not apply to service industries and, therefore, to 
the extent that any assistance is provided to service industries by 
legislation of the type being considered here, we would not be 
adversely affected by the new subsidy code.

Senator STEVENSON. I think the comments today, especially yours 
on services, are very well taken. Many of us are guilty of neglect 
ing services and we'll have to take them into account in our 
consideration of all export proposals.

Now, there was another proposal that would substitute for EDA 
and SBA financing of trading companies for the Eximbank loan

55-624 0-79-8
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guarantees and loans as proposed in S. 1663. Any comments on 
that suggestion?

Dr. HUSZAGH. I do think that if the trading corporation concept 
really works, it could bridge all of these various financial pro 
grams. Some of the programs you mentioned are now a little 
restrictive, although the anticipated stockholders in the trading 
corporation could use the trading corporation to determine when 
and how they can get production loans. We ought to more closely 
examine these various programs to see how they fit into a total 
export matrix. I think this needs to be done since programs like 
SEA and EDA are here to stay, at least for some period of time.

Senator STEVENSON. Similarly, it was suggested that trading com 
panies might be an alternative to DISC. Do you have something on 
that possibility, since the administration might be a little more 
interested in supporting trading companies if it got its way on 
DISC?

[No response.]
Senator STEVENSON. Offhand it looks to me as if it would force 

companies to run their exports through trading companies instead 
of DISC's, which might not be acceptable. I'd welcome further 
thoughts on that as well.

ARE PROHIBITIONS NECESSARY

All of the bills would prohibit the use of Webb associations to 
export patents and technology. It wouldn't actually prohibit ex 
ports of technology, but do you feel that those prohibitions are 
necessary? Any comments from the witnesses?

Mr. McDERMiD. Mr. Chairman, I think I'd like to elaborate on 
that in writing, but my initial response to it is that there is a 
feeling in the business community that that should not be the case, 
that it should include patent licensing. From the perspective of one 
who has some antitrust experience, however, it might raise more 
questions than it's worth. The patent and licensing area is hun 
dreds of times more complicated from an antitrust perspective than 
many others. It may undermine the thrust of the bill. That's only 
my initial gut response, if you will. And I would like to elaborate 
on that later.

[Information not submitted in time for publication.]
Senator STEVENSON. I think Dr. Huszagh made the point, too, 

that we may have left a number of antitrust questions unanswered 
in all these bills, including the trading company legislation. So if 
there are further suggestions from all of you as to how to answer 
those questions, eliminating uncertainty in the future, we'd be glad 
to have them, too. I don't know if you've looked into those ques 
tions, Mr. Waldmann, but maybe you could help us on the anti 
trust.

Mr. WALDMANN. Yes, Mr. Chairman, I might point out again 
that many of the service industries are regulated by one or more 
Federal or State agencies, and there are further complications with 
respect to antitrust in those regulated industries.

Senator STEVENSON. I have a statement here from the Governor 
of Puerto Rico, which is supportive of S. 1663. It will be entered 
into the record.
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[Statement follows:]
STATEMENT OF CARLOS ROMERO BARCELO, GOVERNOR OF PUERTO Rico

Mr. Chairman and Members of the Subcommittee, I am very pleased to set before 
you my thoughts on Chairman Stevenson's legislation, S. 1663, to allow for the 
creation of trading companies in the United States. While I recognize the merits of 
the two other bills under discussion, I am most interested in the concepts embodied 
in S. 1663 and wish to confine my comments to that piece of legislation.

As Governor of Puerto Rico I represent 3.5 milhon American citizens living in 
Puerto Rico to whom exports are essential for the well-being of our Island, and also 
serve as Chairman of the Sub-Committee on Foreign Relations and International 
Negotiations of the National Governors' Association's Committee on International 
Trade and Foreign Relations. It is in this capacity that I wish to present my 
testimony to you today.

We in the NGA have been increasingly aware of the importance of trade and 
export to the economic health of our communities, our States, and our nation. Over 
the course of the past year, under the leadership of Governor George Busbee of 
Georgia we have investigated, or are in the process of investigating such diverse 
aspects of trade as export licensing, tax credits for research and development, 
disincentives to export for small and medium sized firms, trade reorganization, and 
the related problem of adjustment assistance.

Our interest stems from the vital role that exports play in our economy. The U.S. 
Department of Commerce estimates that one out of nine manufacturing jobs is 
based on export sales while the U.S. Department of Labor states that for every one 
billion dollars worth of trade 40,000 jobs are created. If we use last year's export 
level of $144 billion we find that almost 6 million jobs existed in our work force as a 
result of exports. Aside from job creation, export sales are important due to the 
taxes local and Federal governments collect on sales of products made by American 
firms whether sold domestically or internationally.

In spite of the obvious importance of exports to our economy, we have not done 
well in insuring that our once positive trade advantage remains. We have allowed 
other nations to enter the international marketplace and substantially rewrite the 
rules of the game. To date, our response has been half-hearted and at times seem 
ingly contradictory. In a word; inadequate.

Each year has seen a slippage in our share of world trade. In the last eight years 
our share of world trade has decreased from 18 percent to 12 percent. Six points 
may not seem like much, but the 33 percent decline is enormous. For each one-tenth 
of one percentage point decrease we lose, according to your own figures; $1 billion in 
trade or 40,000 jobs, $2 billion additional GNP and $400 million in Federal tax 
revenues. Therefore, in the past eight years we have lost a potential $60 billion in 
trade or 24,000 jobs; $120 billion in additional GNP; and $24 billion in Federal tax 
revenue.

I find these figures frightening, and I hope you do as well. That is why I am 
pleased that Congress is now responding to our need to increase exports, and I am 
particularly happy that the Chairman has introduced his bill on trading companies. 
The ideas set forth in this bill have considerable merit and come at a very appropri 
ate time. I support your efforts wholeheartedly.

Very few firms in the United States actually export. There are over 250,000 
manufacturers in the U.S. Only 20,000 to 25,000 of them engage in sales overseas or 
10 percent of the total. Of these twenty-five thousand, 107 account for 46 percent of 
all U.S. exports. As the Chairman himself has noted, the U.S. Department of 
Commerce has indicated that there exists between 18,000 and 20,000 more firms 
which could export profitably but at present do not. Many of these small and 
medium sized firms have a relatively thin profit margin, limited personnel, and 
therefore lack the resources to deal with the intricacies of the international market. 
It is unlikely that they will ever do so without additional help.

Trading companies could provide this help. By pooling resources, sharing informa 
tion, directing expertise, conducting studies, following up market opportunities, and 
providing needed financial assistance, trading companies could significantly in 
crease the volume of our exports.

While I believe the legislation is necessary in our attempt to create a better 
climate of trade and take advantage of the new MTN agreements, I am concerned 
that the bill makes no mention of the crucial role the individual states can play in 
the formation of trading companies and in promoting exports in general.

Many states already take an active role in promoting overseas sales by operating 
offices of export promotion as part of the State government. More than half of the 
States maintain representation overseas. Such States as Texas, Illinois, New York,
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North Carolina, and Georgia run exemplary programs resulting in millions of 
dollars of additional export sales yearly. Given the interest, and in many cases, 
expertise which already exists, States should be encouraged to undertake some of 
the functions of trading companies.

Aside from the expertise two additional advantages can be brought to bear. First, 
by using State governments, there is a decrease on the reliance of Federal resources, 
and a corresponding closer relationship between the local government and the firms 
which operate within its borders. Second, the inclusion of State units means an 
increase hi the number and type of resources dedicated to exports. Along with this 
comes an element of competition which, I believe, will further aid in the selling of 
American goods and services overseas.

It is my understanding that current laws encourage States to undertake many of 
the functions inherent in the trading company concept, but there is no specific 
mention of this in S. 1663. As a result of this lack of a clearly defined inclusion 
some confusion might result. It is my hope that the bill could be amended to 
specifically say that the legislation in no way limits States from undertaking those 
functions of the trading company concept which are essential for the promotion of a 
State's economic health, safety and welfare.

In closing let me commend Senator Stevenson for the good work he has done in 
this area. But, I should also like to provide a word of caution. Liberalized trade, as 
envisioned by the new Multilateral Trade Negotiations, cuts both ways. Not only 
will we be afforded the opportunity to enter foreign markets, but our trading 
partners will be freer to enter ours. If we do not adequately prepare ourselves to 
take advantage of the new rules we will find the potential gains from the MTN 
flowing to those who are better organized and better prepared. The formation of 
trading companies is one step in these preparations, but we have much to do.

Thank you.
Senator STEVENSON. Also, since Secretary Bergsten brought up 

the subject of bank participation in trading companies, I will enter 
into the record a list of foreign banks which own or otherwise 
participate in trading companies.

[List follows:]
FOREIGN BANKS OWN TRADE INTERMEDIARIES

Hong Kong & Shanghai Banking Corp., Hutchicson Whampoa Ltd.—33 percent 
(with control), Marine Midland Bank—51 percent (proposed).

Jardine Matheson & Co., Jardine Fleming & Co.—100 percent, Matheson & Co. 
Ltd.—100 percent.

Midland Bank Limited, London American International—75 percent, Export Cred 
it Corp.—75 percent, Drake America Corp.—75 percent, European American Bank— 
one of six shareholders.

Barclay's Bank International, Tozer, Kemsley & Millbpurn—24.5 percent.
Societe Generate, Sogexport—100 percent. Interests in other trading companies 

managed by Sogexport.
Credit Lyonnais, Essor PME—80 percent.
Banque Nationaie de Paris, COMPEX—Joint venture with Inchcape & Co.
Banque de Paris et des Pays-Baa, Scoa—25 percent.
Banco de Brazil, Beke Co.—100 percent.
Mitsubishi Bank, Mitsubishi Corp.—Keiretsu affiliation.
Mitsui Bank, Mitsui & Co.—Keiretsu affiliation.
Fuji Bank, Marubeni Corp.—Keiretsu affiliation.
Senator STEVENSON. Three are Japanese.
Thank you. We are very grateful to you for your help. With that, 

the subcommittee is adjourned. We'll meet tomorrow, the time has 
been changed. No longer in the morning but at 2:30 in this room.

[Whereupon, at 12:45, the hearing was adjourned.]



EXPORT TRADING COMPANIES AND TRADE 
ASSOCIATIONS

TUESDAY, SEPTEMBER 18, 1979

U.S. SENATE, 
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,

SUBCOMMITTEE ON INTERNATIONAL FINANCE,
Washington, D.C.

The subcommittee met at 2:30 p.m., in room 5302, Dirksen Sen 
ate Office Building, Senator Adlai E. Stevenson HI (chairman of 
the subcommittee) presiding.

Senator STEVENSON. The subcommittee will come to order. 
This afternoon, we continue our hearings on S. 864, 1499, 1663, 

and 1744.
S. 1663 would authorize the creation of U.S. trading companies. 

Our first witnesses are Members of the Senate.
I am delighted to welcome them to our hearing. Do you have any 

preference as to who should go first?
STATEMENT OF THE JOHN C. DANFORTH, U.S. SENATOR FROM 

THE STATE OF MISSOURI
Senator DANFORTH. Thank you. I have a prepared statement but 

I will not read it but just submit it for the record if that's satisfac 
tory with the chairman.

Senator STEVENSON. The full statement will be entered in the 
record as though read.

[The statement follows:]
Senator DANFORTH. Mr. Chairman, first, I wish to commend you 

for holding these hearings not only on S. 864, legislation to amend 
the Webb-Pomerene Act introduced by myself and my colleagues, 
Senator Bentsen, Senator Javits, Senator Mathias, Senator Chafee, 
and Senator Heinz, but also on your trading company bill, S. 1663, 
and Senator Roth's amendments to the Webb-Pomerene Act, S. 
1499. Under your leadership the Subcommittee on International 
Finance has displayed over the years an agressive willingness to 
seek and recommend steps which our Government should take to 
improve U.S. export performance.

In its report, "U.S. Export Policy," issued earlier this year, your 
subcommittee recommended that the Webb-Pomerene Act be 
amended—in particular to permit service industries to set up ex 
port trade associations under the provisions of the act. The report 
further recommended that the Department of Commerce be direct 
ed both to assist and encourage the formation of export trade 
associations and that the Department of Justice clearly specify, by

(ill)
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guidelines and advisory opinions, its enforcement intent under the 
statute.

The Webb-Pomerene law has been on the books since 1918. The 
law exempts from U.S. antitrust laws any trade association estab 
lished for the sole purpose of engaging in export trade so long as 
the association does not restrain trade within the United States, 
restrain the export trade of any domestic competitor of the associ 
ation, or influence artificially prices within the United States of 
commodities of the class exported by the association.

Even though the Webb-Pomerene law was passed over 60 years 
ago, it has been the subject of very little court construction and 
therefore only minimal judicial guidance exists. It has, however, 
been the subject of growing controversy as to its effectiveness in 
being a spur to U.S. export performance.

The critics of Webb-Pomerene contend that the law is unneces 
sary because an export agreement which produces no adverse effect 
on U.S. trade or competitiors would not violate the Sherman Act 
even if there were no Webb-Pomerene exemption. They also con 
tend that, in practice, the act encourages an anticompetitive spil 
lover effect on domestic markets and weakens U.S. credibility in 
international circles where we advocate strong international anti 
trust rules.

To understand these contentions, it is helpful to examine the 
history behind the enactment of Webb-Pomerene. In 1916, the Fed 
eral Trade Commission issued a report, mandated by the Congress, 
recommending legislation that would permit cooperation among 
domestic exporters. The recommendation was based upon the find 
ing that American firms were forced to compete in the internation 
al marketplace with powerful foreign cartels. American firms, it 
was believed, had to be free to combine their efforts if they were to 
compete successfully with their foreign counterparts. It was also 
argued that U.S. export trade would be encouraged by allowing 
combinations of small American firms to share among themselves 
the high costs of marketing and transporting their goods in the 
international marketplace.

What has happened since passage of the law in 1918? At their 
high-water mark between 1930 and 1935, Webb-Pomerene associ 
ations numbered 57 and accounted for approximately 19 percent of 
total U.S. exports. Today, the number of associations has dwindled 
to 33 and their share of total U.S. exports has dipped to less than 2 
percent. The Webb-Pomerene Act, over its 60-year history, has not 
realized its goal of significantly increasing the volume of U.S. 
export trade and particularly exports by small business.

Opponents of the act contend that today the vast majority of 
Webb associations are formed not because of the existence of com 
peting foreign cartels, but rather to allow U.S. firms in concentrat 
ed markets to legally fix the price at which they sell overseas. I do 
not believe this to be the case, but if it is—and I would be happy to 
hear the evidence—then the solution is not to kill Webb-Pomerene. 
Instead, the Congress should reexamine the act with an eye toward 
making it a useful vehicle to encourage U.S. business to share the 
expense if export trade where otherwise they would not be inclined 
to export at all.



113

I believe there are three main reasons for the poor showing of 
Webb-Pomerene associations in the act's 60-year history. First, the 
U.S. business community, particularly small-to-medium size busi 
nesses, traditionally has placed top priority on tapping the vast 
domestic market and has not focused on the prospects overseas. 
Second, the ever-expanding U.S. service industry has been excluded 
from qualifying for the act's antitrust exemption. And, third, our 
antitrust enforcement agencies have not, until recently, afforded 
the business community any clear guidelines as to their enforce 
ment intent under the statute. Therefore, with the business com 
munity perceiving governmental hostility toward Webb associ 
ations, there is a natural reluctance to form such an association 
and run the risk of facing Government and private antitrust litiga 
tion.

S. 864, the legislation I introduced along with a number of my 
colleagues, addresses these concerns. The bill would do the follow 
ing:

It would require the Commerce Department to assist and encourage the formation 
of Webb associations. I would hope this effort could be concentrated on small and 
medium size businesses where the thrust and purpose of the association would be 
the joint sharing of mutually incurred costs.

It would expand the law to include the service industry.
It would clarify the language of the statute establishing antitrust immunity.
It would establish a process whereby companies desiring to combine for joint 

exporting purposes would be precleared by the Department of Commerce. This 
procedure would provide immunity from antitrust prosecution until the charter is 
revoked by applicable action on the part of the government.

Again, Mr. Chairman, thank you for holding hearings on this 
legislation. I would hope that after your committee has considered 
the arguments carefully, you will report a bill which encompasses 
the spirit and intent of S. 864. I would like to submit for the record, 
Mr. Chairman, a more complete section-by-section explanation of 
S. 864.

[Reprint of section-by-section analysis of S. 864 may be found at 
p. 115.]

I would also like to take the opportunity to comment briefly on 
S. 1663. It is my understanding that this legislation would encour 
age the formation of Japanese-type export trading companies. The 
Department of Commerce would be responsible for licensing of the 
companies. The formation of these companies would be encouraged 
by providing for loans and guarantees for startup costs; allowing 
participation by banks; placing limitations on antitrust liabilities; 
and affording the trading companies special tax treatment. I am 
told the formation of an export trading company and the use of the 
Webb-Pomerene Act to charter a joint venture are not mutually 
exclusive.

I commend the chairman of the International Finance Subcom 
mittee for a thoughtful and far-reaching proposal.

Thank you.
Mr. Chairman, this month is the first anniversary of the Presi 

dent's announced national export policy. To date, really not much 
has materialized. It's obvious that something has gone very sour 
with our trade position.
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That is, this month will be the 40th consecutive month of Ameri 
can trade deficits. Prior to 1971, we never had a deficit in trade in 
this country.

Now, we have gotten to a position where in 1977 and 1978, we 
had $30 billion deficits. It's easy to blame this on the energy 
situation. That certainly is a serious situation. But it can't really 
carry the whole burden of the blame.

In 1977, for example, Japan imported 100 percent of its petro 
leum. We import about 50 percent of ours. Japan imported 100 
percent and yet maintained a $17.3 billion surplus in trade.

So our performance has been very bad. It's not solely a result of 
energy. The three of us here at the table are cosponsors of a bill to 
amend the Webb-Pomerene Act.

We are all members of the Senate Finance Committee. We spent 
on and off a couple of years working on the trade bill that eventu 
ally came out of the multilateral trade negotiations.

It was the hope in that trade bill to provide Americans with a 
better opportunity to compete in world markets and reduce some of 
the so-called nontariff barriers to trade.

We believe something more than that is necessary and therefore, 
we have introduced S. 864 to amend the Webb-Pomerene Act.

The Webb-Pomerene law has been on the books now for most of 
this century and yet, there have only been a total of something like 
200 Webb-Pomerene associations ever formed.

I think there are only 30-some that are now in existence. It 
really has fallen into disuse.

The purpose of this bill, explained more fully in the statement, is 
to make the Webb-Pomerene Act more attractive, to provide the 
Commerce Department with an affirmative obligation to go out 
and promote the Webb-Pomerene Act and provide that it covers 
services, which is not now the case. It's simply manufactured goods.

And to provide further for a preclearance procedure so that 
companies that are interested in forming Webb-Pomerene associ 
ations can get a preclearance and, therefore, immunity until their 
clearance is revoked, so they have a greater degree of assurance 
that they are not going to get blindsighted once they enter into 
such an association.



115

r.xporl Trade Association Act of 1979 

Section - By - Section 

Explanation

Section 1. Short Title: Export Trade Association Act of 1979 

Section 2. Findings and Declaration of Purposes:

Section 2 sets forth th'e findings and declaration of purposes. 

Section 3. Definitions

Section 3 defines the pertinent terms. The definition of 

"export trade" is expanded from the definition contained in the 

Kebb-Pomerene Act (15 U.S.C. 61-66] to include services. The terra 

"service" means intangible economic output, including, but not limited 

to business, repair, and amusement services; management, legal, 

engineering, architectural, and other professional services; and 

financial, insurance, transportation, and communication services. 

The term "export trade activities" includes any activities or agree 

ments which are incidental to export trade. The term "association" 

•refers to any combination of persons, partnerships, or corporations, 

all of which must be citizens of the United .States or created under 

the laws of any State or of the United States. A foreign controlled 

subsidiary created under the laws of any State or of the United States, 

however, cannot .be a member of the "association". The term "anti 

trust laws" means all antitrust laws of any State or of the United 

States. 

Section 4. Exemption from Antitrust Law

Section 4 provides that an export trade association certified 

according to the procedures set forth in this Act is exempt from the
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application of the antitrust lavs provided that the association and 

its export trade activities (1) serve to preserve or promote export 

trade; (2) neither result in a substantial restraint of competition 

within the United States nor constitute a substantial restraint of 

the export trade of any domestic competitor of the association; (3) 

do not unreasonably enhance, stabilize, or depress prices within the 

United States; (4} do not constitute unfair methods of competition 

against domestic competitors; (55 are not reasonably expected to 

result in the consumption or resale in the United States of goods 

or services exported by the association; and, (6) do not constitute 

trade or commerce in the licensing of patents, technology, trade 

marks, or know-how, except as incidental to the sale of goods or 

services exported by the association or its members. Section 4 

establishes that federal agencies shall have standing to bring an . 

action against an association for failure to meet the requirements 

set forth above. Section 4 makes provisions for persons to petition 

a federal agency to bring an action against an association. It 

also describes the remedies available to the federal agency and 

creates jurisdiction in the federal courts for an action brought 

under this section.

Section 5. Redesignation and Amendment of Sections 3 and 4

Section 5 provides for conforming changes to Sections 3 and 4 

of the Kebb-Pomerene Act. Section 3 of the Kebb-Pomerene Act is 

redesignated as Section 5 and is amended to prohibit an association 

from engaging in unfair methods of competition against domestic 

competitors only.
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Sec lion 6. Administration; En fp r cc- JTU- n t; Reports .

This section strikes Section 5 from the IVebb-Poraerene Act and 

inserts in lieu thereof a new Section 5 and eight new sections.

A new Section S establishes the procedure for applying for 

certification as an export trade association. It describes the in 

formation to be included in the application for certification, most 

notable of which ire an Explanation of the conditions, circumstances, 

and factors which make an association useful for the purpose of 

promoting export trade; a description of the methods by which the 

association conducts its export trade; and any other information which 

is reasonably available to the applying parties and which is necessary 

for the certification of the prospective association. The new section 

requires that the Secretary certify an association within 90 days 

after receiving the association's application if the Secretary deter 

mines that the association, its members, and proposed export trade 

activities meet the requirements listed in the new Section 3. The 

section provides for an expedited certification process. An amend 

ment procedure is another feature of this section. If there trans 

pires a material change in circumstances which would cause an 

association to fail to meet any requirement of the new Section 3 

of the h'ebb-Pomerene Act, the association must apply to the Secretary 

for an amendment of its certification within 30 days of the date of 

the material change. If the association fails to apply for an amend 

ment within the thirty-day time period, its certification will be 

void as of the date of the material change. The Secretary, after 

notifying the association, may (1) require that an association's 

certification be amended, (2) require that the organization or
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operation of the association be modified to correspond with the 

association's certification, or (3) revoke, in whole or in part, the 

certification of the association upon a finding that the association 

or its members or its export trade activities do not meet the 

requirements of the new Section 3.

A new Section 6 to the Webb-Pomerene Act requires that the 

Secretary,'the Attorney'General', and the Chairman establish guidelines 

for purposes of determining whether an association, its members and its 

export trade activities meet the requirements of the new Section 3.

A new Section 7 to the Kebb-Pomerene Act stipulates that every 

certified association shall submit to the Secretary an annual report 

setting forth the information required in'the application for certi 

fication.

A new Section 8 to the Webb-Pomerene Act establishes within 

the Department of Commerce an office to promote and encourage to the 

greatest extent feasible the formation of export trade associations 

through the use of provisions of this Act.

A new Section 9 to the Kebb-Pomerene Act provides for automatic 

certification for existing export trade associations registered under 

current law. In order to obtain automatic certification, an existing 

export trade association must file an application for certification 

within 180 days after the date of enactment of this Act.

A new Section 10 to the Kebb-Pomerene Act provides for the 

confidentiality of the information contained in an association's 

application for certification, application for amendment of certi 

fication, and annual report.
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A new S.c-ction 11 to ;he V.'c-bb-r._:-,c-rcne Act authorizes the 

Secretary of the Treasury to require an association to Modify its 

operations so as to be consistent with future international 

obligations of the United States set by treaty or statute.

A new Section 12 to the Webb-Pomerene Act authorizes the 

Secretary, in consultation with the Attorney General and the Chairman, 

to promulgate such rules and regulations as are necessary to carry 

out the purposes of this Act.

A new Section 13 to the Kebb-Pomerene Act requires the 

President seven years after the date of enactment of this Act to 

appoint a task force to examine the effect of the operation of this 

Act on domestic competition and on the United States' international 

trade deficit and to recommend either continuation, revision, or 

termination of the Kebb-Pomerene Act.

Section 6 of the Webb-Pomerene Act is redesignated as 

"Section 14. Short Title.".

Senator STEVENSON. Senator Bentsen?
STATEMENT OF LLOYD BENTSEN, U.S. SENATOR FROM THE 

STATE OF TEXAS
Senator BENTSEN. Thank you very much, Mr. Chairman.
Coming here to testify before you is a bit like preaching to the 

choir in view of the amount of work you have done in trying to 
encourage exports for our country. I am delighted to join my col 
leagues in the sponsorship of this particular bill.

You have one quite similar in that regard. Here we have a 
staggering trade deficit of some $30 billion. One of every eight jobs 
today in the United States depends on export sales.

I am a little more optimistic than my colleague in this regard. I 
think we are beginning to make some headway. We did things in 
the Finance Committee working together to try to encourage ex 
ports and to see we were put on the same basic footing as some of 
our competitors.

That is what we are talking about here with Webb-Pomerene. 
That particular act, when passed back in 1918, was to help exports. 
It didn't turn out that way because of some of the ambiguities and 
threat of action by the Department of Justice and concerns of 
businesses in trying to go together in these associations.

We are trying to clarify it, deal with specificity, and assist put 
ting these associations together to encourage American industry to 
be able to compete with some of these cartels we are seeing in 
other countries coming here and really giving themselves quite an 
advantage over some of our smaller companies.

Here we are trying to encourage the joint effort of our companies 
in services sold abroad and we think this is a positive step, one that
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the General Accounting Office back in 1973 said we ought to be 
doing and we are only just now getting to it.

So we urge very strongly that this committee, with its great 
interest in encouraging exports for our country, give favorable 
consideration to this legislation.

I would also like, if I may, to introduce my full testimony for the 
record.

Senator STEVENSON. Thank you. That will be entered in the 
record as though read.

[The statement follows:]
Mr. BENTSEN. Mr. Chairman, I appreciate the opportunity to 

testify before your subcommittee in support of S. 864, the Export 
Trade Association Act of 1979. This legislation, which amends the 
Webb-Pomerene Act of 1918, would correct deficiencies in existing 
law so that American firms can engage in joint export activities, 
enabling them to benefit from economies of scale and pooling of 
market information. This legislation would enable American busi 
ness to compete on a more equal basis with foreign competitors.

Enactment of this legislation would be a positive step to help 
increase exports and reduce the staggering trade deficit of some 
$30 billion. One in every eight jobs in U.S. industry now depends 
on export sales. Increased exports produce new job opportunities 
for the American people.

Mr. Chairman, in my testimony this morning I would like to 
make several points:

The Webb-Pomerene Act was enacted in 1918 to encourage joint 
export activities but ambiguities in the law and the threat of 
Justice Department prosecution have frustrated the objectives of 
that act. S. 864 would help carry out the intent of existing law.

A 1973 report of the General Accounting Office recommended 
that Congress clarify the Webb-Pomerene Act to help increase 
exports.

U.S. businesses face competition from hundreds of foreign car 
tels. Our companies cannot operate effectively at such a competi 
tive disadvantage.

The United States is currently facing a staggering trade deficit 
with serious adverse consequences to the domestic economy.

It is essential that Congress now adopt a positive national export 
policy to reverse this trend.

Modification of the Webb-Pomerene Act to encourage joint ex 
port ventures, particularly for small- and medium-sized firms, can 
be an important component of such a positive national export 
policy.

WEBB-POMERENE ACT OF 1918

Mr. Chairman, I would like to briefly review the rules under 
existing law.

The Webb-Pomerene Act exempts from U.S. antitrust laws any 
association established "for the sole purpose of engaging in export 
trade," as long as the association does not restrain trade within the 
United States, restrain the export trade of any domestic competitor 
of the association, or influence prices within the United States of 
commodities of the class exported by such association.
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Under present law, the Federal Trade Commission investigates 
the activities of joint export ventures if the FTC has reason to 
believe such activities have an adverse impact on domestic compe 
tition. If the export association fails to make any modifications 
recommended by the Commission, the FTC refers the matters to 
the Attorney General.

However, the Department of Justice is not precluded from bring 
ing a suit against an association independent of the FTC and prior 
to the FTC recommending an adjustment of an association's prac 
tices. Such suits can be brought against an association without its 
being aware of violating the act and without its having an opportu 
nity to adjust its activities.

The purpose of the act was to encourage American manufactur 
ers and producers to compete in foreign trade. However, the vague 
ness of the law, the lack of adequate certification procedures and 
the threat of Justice Department prosecution have discouraged the 
use of this export promotion vehicle.

PROVISIONS OF S. 864, THE EXPORT TRADE ASSOCIATION ACT OF 1979

S. 864 has several features which would help restore the original 
intent of the Webb-Pomerene Act.

First, it expands and clarifies the act's antitrust exemption for 
export trade associations.

Second, it transfers the administration of the act from the FTC 
to the Department of Commerce.

Third, it establishes a. specific preclearance procedure within the 
Commerce Department with time limitations for certification of 
export trade associations.

Fourth, it creates within the Department of Commerce an office 
to promote the formation of export trade associations.

Fifth, it makes the provisions of the Webb-Pomerene Act explic 
itly applicable to the exportation of services.

Under S. 864, an export trade association would be exempt for all 
antitrust laws, if the association (1) serves to preserve or promote 
export trade; (2) neither results in a substantial restraint of compe 
tition within the United States nor constitutes a substantial re 
straint of the export trade of any domestic competitor of the associ 
ation; (3) does not unreasonably enhance, stabilize, or depress 
prices within the United States; (4) does not constitute an unfair 
method of competition against domestic competitors; (5) is not rea 
sonably expected to result in the consumption or resale in the 
United States of goods or services exported by the association; and 
(6) does not constitute trade or commerce in the licensing of pat 
ents, technology, trademarks, or know-how, except as incidental to 
the sale of goods or services exported by the association or its 
members.

S. 864 establishes procedures for applying for certification as an 
export trade association. The bill describes the information to be 
included in the application for certification such as an explanation 
of the conditions which make an association useful for the purpose 
of promoting export trade and a description of the methods by 
which the association conducts its export trade.
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In order to avoid excessive delays, the bill requires that the 
Secretary of Commerce certify an association within 90 days after 
receiving the association's application if the Secretary determines 
that the association, its members and proposed export trade activi 
ties meet the requirements of the act. •

The bill also specifies a procedure for amending certifications. If 
there is a change in circumstances which would cause an associ 
ation to fail to meet any requirement of the Webb-Pomerene Act, 
the association must apply to the Secretary for an amendment of 
its certification within 30 days of the date of the material change. 
If the association fails to apply for an amendment within the 30- 
day time period, its certification will be void as of the date of the 
material change.

In addition, the Secretary, after notifying the association, may (1) 
require than an association's certification be amended, (2) require 
that the organization or operation of the association be modified to 
correspond with the association's certification, or (3) revoke, in 
whole or in part, the certification of the association upon a finding 
that the association or its members or its export trade activities do 
not meet the requirements of the law.

Mr. Chairman, these procedures will help provide greater cer 
tainty for American businessmen and prevent abuses.

IMPORTANCE OF S. 864

The need for prompt enactment of this bill is clear. 
In 1973 the General Accounting Office recommended that the 

Webb-Pomerene Act be clarified to help U.S. exports. 
The GAO stated:
Government and industry officials believe that Webb-Pomerene associations offer 

a means for expanding exports by aiding U.S. businesses to compete in international 
commerce if the uncertainties in operating under the act were eliminated * * *. We 
believe the critical U.S. export situation demands a positive approach—encouraging 
the formation and operation of Webb-Pomerene associations—so that the full poten 
tial of the Webb-Pomerene Act in promoting exports can be realized.

The 1973 GAO report concluded that export trade associations 
can be monitored to insure that the associations do not monopolize 
commerce within the United States:

A Justice study and our discussions with PTC officials indicate that exploitation 
of the domestic market and the unfair advantage against competing domestic firms 
can be adequately policed under existing provisions of the Webb-Pomerene Act.

S. 864 would enable American business to compete on a more 
equal basis with foreign competitors. U.S. firms must constantly 
compete against the joint export activities of our competitors. For 
eign cartels, often aided by their governments, effectively meld 
their activities into strong competitive forces, particularly in bid 
ding on major construction contracts. It is not uncommon for for 
eign governments to actually direct the merger of several private 
business interests into one entity to restrict possible competition 
among these companies.

As a result, foreign businessmen are much freer to cooperate and 
join forces to compete in international trade than are U.S. busi 
nessmen. For example, in 1970 the United Nations reported over 
300 foreign cartels operating overseas in competition with U.S.
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firms; in 1971 the Organization for Economic Cooperation and De 
velopment reported over 500 foreign cartels.

STAGGERING U.S. TRADE DEFICIT

With a trade deficit of about $30 billion last year, Congress must 
act promptly to formulate a comprehensive export promotion poli 
cy. Our enormous trade deficit contributes to inflation, destroys the 
value of our currency and creates doubt about our free market 
system. Fundamental improvement in our trade position is critical 
to a healthy American economy.

The following statistics dramatize the seriousness of the problem. 
Prior to 1976, the largest U.S. trade deficit for a full year was the 
$6.4 billion deficit in 1972. In comparison, the trade deficits in 1976, 
1977, and 1978 were $9 billion, $31 billion and an estimated $35 
billion, respectively. The U.S. share of total manufactured exports 
of 15 industrial countries fell from almost 30 percent in the late 
1950's to 19.2 percent in 1972. It rose to 21.1 percent in 1975 but 
has declined steadily since then, falling to 18.9 percent by the first 
quarter of 1978, the lowest since mid-1972.

Over the past 20 years, our exports have grown at only one-half 
the rate of other industrial nations.

The United States, once the world leader in international trade, 
is now in danger of falling to third place in exports of manufac 
tured goods. West Germany took the lead in that field in 1970 and 
now Japan is almost even with the United States with respect to 
exports of manufactured products.

According to Commerce Department officials our current deficit 
of $30 billion can reach the staggering level of $40 billion a decade 
from now. This would indeed be alarming.

IMPORTANCE OF ADOPTING A POSITIVE NATIONAL EXPORT POLICY

Earlier this year Congress approved the implementing legislation 
for the multilateral trade negotiations—MTN. Since the entire pur 
pose of MTN is to facilitate international trade and reduce inequi 
ties in the trading system, it follows that our own laws such as the 
Webb-Pomerene Act should be consistent with this objective and 
with our international obligations. We can be sure that our com 
petitors in the international marketplace will not overlook any 
opportunity to give their exports a competitive edge.

In fact, Business Week magazine stated:
The United States must look out for its exporters and push their interests in 

every way it can. If this country does not claim its fair share of expanding world 
markets, it can be sure that aggressive exporters from Europe and Japan will.

That same point was emphasized by the President's Special 
Trade Representative, Ambassador Robert Strauss, when he stated:

The MTN is only a first, immediate, necessary step that will enable us to solve 
the problems over the next 5 or 10 years. We ve now got to develop an export 
thrust.

Mr. Chairman, in conclusion it is clear that American business 
and Government must take a much more aggressive role in world 
trade. The United States has made a major effort to formulate the 
MTN and we should not forgo opportunities for the United States

52-624 0-79-9
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to take maximum advantage of these efforts. Clarification of Webb- 
Pomerene is one such opportunity. 

The GAO study said:
Because of uncertainty over possible antitrust implications, clarifying the provi 

sions of the Webb-Pomerene Act would help create an environment in which U.S. 
firms might more readily join together and present a complete package, including 
financing, technology, equipment, and commodities, in competing for large-scale 
projects abroad.

Mr. Chairman, I urge the committee to act favorably on this 
important legislation.

Senator STEVENSON. If you can remain, we can complete the 
statements and then have some questions and answers and 
discussion.

Senator BENTSEN. I don't have a better offer, just an earlier one. 
[Laughter.]

Senator STEVENSON. Let's see if we can't continue with the state 
ments before you have to accept the next offer.

Senator Chafee.
STATEMENT OF JOHN H. CHAFEE, U.S. SENATOR FROM THE 

STATE OF RHODE ISLAND
Senator CHAFEE. Thank you very much, Senator Stevenson.
I want to say how much I appreciate the efforts that you have 

made in the area of trade. You have been one of the leaders in 
trying to help our export situation.

We are in a very strange situation in the United States. In a 
bizarre reversal of the old-time charges of capitalist, industrialist, 
imperialism the United States is now the largest importer of manu 
factured goods and the world's largest supplier of corn, wheat, and 
farm products. This is completely different from what we learned 
about England durings the days of its empire.

The revisions to the Webb-Pomerene Act, that our bill makes, as 
Senator Danforth mentioned, will improve and expand the act in a 
variety of ways.

One change I would like to touch on is the inclusion of service 
industries in the act. Until a couple of years ago, the United States 
ranked first in its share of the construction market overseas.

That was 1976. Due to a variety of circumstances—including the 
Foreign Corrupt Practices Act and others—now the United States 
construction industry is in fifth place, trailing Japan, Korea, West 
Germany and Italy.

The National Construction Association has projected a sales in 
crease of $2 billion annually if it could operate as a Webb-Pomer 
ene association.

This is just one area that I think holds considerable promise in 
the export market for the United States.

I join my colleagues in urging favorable consideration and close 
attention by this committee to the legislation which we have sub 
mitted in S. 864.

Senator STEVENSON. Thank you. I want to thank all of you again 
and commend you for your attention to the trade deficit and for 
the proposals which you have made.

This is the second day in this hearing on those proposals and also 
S. 1663. During the first day, there was widespread support for
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your suggestions for revision in the Webb-Pomerene Act for the 
reasons you have mentioned, including specially the strong feeling 
that the service industries ought to be made eligible for the Webb- 
Pomerene exemptions.

As you have pointed out, you can take out all the trade in 
manufactured goods—all the trade with OPEC, all the oil im 
ports—and we still ran a deficit.

We ran a deficit in manufactured goods. It's fashionable to blame 
it on oil, but that is only one cause of the trade deficit. I think 
Senator Danforth mentioned other countries are more dependent 
on imported oil and food and ran a surplus.

They maintain relatively stable levels of wages and lower rates 
of inflation. The United States last year, depending on how you 
calculate it, suffered a $34 billion trade deficit.

There are those who think you can rely on a sinking dollar and 
no growth to rectify the trade deficit, but you have recognized more 
is necessary, including structural response from the United States.

I think it goes beyond export promotion. It goes very much to the 
larger question of the competitiveness of the United States in a 
competitive global marketplace.

You are aU members of the Finance Committee. Senator Bentsen 
also chairs the Joint Economic Committee which made extremely 
significant proposals recently for improving the productivity of 
U.S. business and competitiveness, and would have an effect on the 
trade deficit.

I am optimistic about the prospects for your proposals. They will 
certainly receive sympathetic consideration by this subcommittee.

I hope that the other proposal to which you have not addressed 
your comments, S. 1663, will also receive your sympathetic consid 
eration.

If reported by this committee, it must go to the Finance Commit 
tee. That is the proposal to authorize the creation of trading 
companies.

Other countries have them. Not only Japan. Many of the Euro 
pean countries have trading companies. The French have a slightly 
different formulation. But they have companies which can repre 
sent small as well as large businesses in all parts of the world 
every day, spiraling market opportunities, providing a full range of 
services and goods, putting together the packages, including financ 
ing.

All to our disadvantage. This would give the United States the 
same tool, trading companies. But to get them started, the evidence 
to date indicates they will need some help with startup costs.

So we propose in S. 1663 some tax concessions, which is what 
brings in the Finance Committee. Have you had a chance to review 
S. 1663?

It is complementary, it's not inconsistent but goes beyond the 
Webb-Pomerene suggestions in order to encourage trading compa 
nies.

Senator BIDNTSEN. I have not but I shall look forward to studying 
it. This may end up one of the more even deals I have been into up 
to date.

Senator DANFORTH. My staff now is reviewing your bill and the 
discussions to date are very favorable. I want to take a more
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careful look at it. I think in this whole trade area, we have to look 
at a variety of approaches. This is true with many problems. There 
is not a single bill which suddenly can be enacted and solve every 
thing.

A lot of it is a question of emphasis and a question of trying to 
focus our attention as a country on being much more aggressive in 
an area where we have been very, very unaggressive. Our Govern 
ment has been unaggressive. Our STR, for example, we just had 
hearings in the Finance Committee on the new nominee. Governor 
Askew, but since the completion of the trade agreement in Geneva, 
the whole shop more or less folded, with very few exceptions.

I don't think that is true in other countries. I don't thiiik they 
conclude a trade bill and just go home. I think the trade is some 
thing that on a day-in and day-out basis has very careful considera 
tion. That is not the case in the United States. It has to be so. The 
Webb-Pomerene bill is a piece of a big picture, and your bill may 
well be too.

I would like to look at it more carefully. I am favorably disposed 
to that type of approach.

Senator BENTSEN. If you would excuse me, Mr. Chairman.
Senator STEVENSON. Thank you, Senator Bentsen. The Commerce 

Committee estimated there were about 20,000 businesses in the 
United States that were potential exporters that have no export 
business at all. Your proposals would have the effect of making it 
easier to export and so would the trading company proposal. Trad 
ing companies could represent both large and small businesses by 
providing services they otherwise can't obtain.

So that is all I expect and hope for, is that S. 1663 will, if 
reported by this committee, receive some attention in the Finance 
Committee. Some changes in the Internal Revenue Code may be 
necessary for success of American trading companies.

Senator Mathias, we welcome you.
STATEMENT OF CHARLES McC. MATHIAS, U.S. SENATOR FROM 

THE STATE OF MARYLAND
Senator MATHIAS. Thank you, Mr. Chairman. Sorry I was de 

layed.
I might ask if I could submit my statement for the record as 

though read.
Senator STEVENSON. The statement will be entered in the record.
Senator MATHIAS. I would only add that I think, as the Chairman 

himself knows and has expressed very eloquently on a number of 
occasions, we have some storm signals in this whole area of trade. 
In 1978 our exports were 6.7 percent of gross national product, 
while imports stood at 8.4 percent, which is certainly more than 
just a storm signal. We are into the storm. When you look at what 
has happened in the last 20 years, when our share of international 
commerce has fallen from just below 30 percent to below 20 per 
cent, it's a very serious symptom. If we could ascribe that purely to 
the increasing prosperity of the rest of the world, perhaps we could 
put up with it. But, in fact, the rest of the world is doing more 
trade and we are doing less. These proposals will help us correct 
that problem.
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Senator STEVENSON. One of the ironies is that in the name of 
competition we sometimes prevent ourselves from effectively com 
peting. We have discussed this before. I know you are aware of the 
debate within the Senate Judiciary Committee. But the foreign 
dimension to competition is not always taken into account in en 
forcement of the antitrust law. The Japanese organize their elec 
tronics business, they centralize it at the same time we seek to 
break up IBM.

All of these proposals impinge to one degree or another on anti 
trust laws.

Senator MATHIAS. I would like to take this opportunity to express 
my thanks to Senator Danforth. In connection with the Senate 
Antitrust Subcommittee consideration of the Illinois Brick case 
legislation, we were, in fact, able to make some suggestions which 
are now embodied in the legislation which is pending, which would 
go a long way toward equalizing the position of American business 
and foreign companies in trade. It was a hard-fought battle, and we 
had to take on the whole of the State Department, in order to get 
it done. I think it was a blow struck for liberty, myself.

As the chairman suggests, we are constantly putting halters on 
our own people. It's not a good idea.

Senator STEVENSON. The disincentives are large. They include 
certain disincentives in the antitrust laws which are addressed by 
these measures. They need the attention of the Senate Judiciary 
Committee.

If there are no further questions, thank you. We look forward to 
working with you on these measures.

Any other suggestions you may have for improving the competi 
tiveness of U.S. industry that fall within the jurisdiction of this 
committee are welcome. Thank you very much.

Mr. DANFORTH. Thank you. We really commend you for your 
leadership in this area and appreciate the hearings that you are 
holding.

Senator CHAFEE. I also have a statement.
Senator STEVENSON. That will be entered in the record as though 

read. In addition we'll insert Senators Mathias' and Javits' state 
ments as well.

[The statements follow:]

STATEMENT OF JOHN H. CHAFEE, U.S. SENATOR FROM THE 
STATE OF RHODE ISLAND

Senator CHAFEE. Mr. Chairman, I would like to speak briefly 
about the nature and importance of S. 864, the Export Trade 
Association Act.

Two important events will occur next week that deserve men 
tion:

First, next Wednesday marks the 1-year anniversary of the intro 
duction of President Carter's "new" national export policy. Last 
September, President Carter announced his intention to develop a 
coordinated national export policy by reducing domestic barriers to 
exports, and by administering the laws and policies affecting 
American exports—including antitrust laws—firmly and fairly, but 
with a greater sensitivity to the importance of exports. To date,
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this hasn't been done. Our bill seeks to give some impetus to the 
President's proclamation.

. Second, at the end of next week the Commerce Department will 
announce the U.S. trade record for August. If our balance of pay 
ments shows another trade deficit for last month—and there is 
every evidence that it will—it will mark the 40th consecutive 
month of deficit trade. This is the longest period of trade imbalance 
in our country's history.

All sorts of items—sweaters, cameras, watches, jogging shoes, 
color TV sets—are now made largely outside the United States. In 
a bizarre reversal of old-time charges of capitalist imperialism, we 
are presently the world's largest supplier of wheat, corn, and farm 
products and the largest importer of manufactured goods. The 
large trade deficits that the United States has experienced in re 
cent years have weakened the value of the dollar abroad and 
intensified inflationary pressures in our own economy. The burden 
is upon us to adopt a workable export stimulation program in an 
effort to reduce our trade deficit and restore stability to the dollar 
in international trade.

This morning, I had the opportunity to question Mr. Reubin 
Askew, President Carter's nominee to be the new chief U.S. trade 
negotiator, about export disincentives. He stated that it was time 
we reviewed all possible disincentives on American firms which 
attempt to compete for business abroad.

This is a major task. Our environmental, and safety require 
ments, as well as business code of conduct spelled out under the 
Foreign Corrupt Practices Act, all would come under study. While 
we attempt to generate new incentives for exporters, ought we not 
also take a closer look—an oversight—of current laws and regula 
tions that may present unfair disincentives?

S. 864 represents the result of our efforts to take a "closer look" 
at one such law—the Webb-Pomerene Act.

With the enactment of the original Webb-Pomerene Act more 
than 75 years ago, Congress envisioned an eager and willing 
American business community taking advantage of the opportunity 
to pool facilities, resources and expertise to implement an ambi 
tious joint exporting program. However, that vision never material 
ized.

Although the Webb-Pomerene Act was intended to provide a real 
boost to American export activity, defects in the original legislation 
have made it a relic of the past—a dated idea not good enough to 
be of great use, yet, not so useless to be abandoned.

There were 57 Webb-Pomerene trade associations at then- peak 
in the mid-1930's, which accounted for 19 percent of total U.S. 
exports. Today, only 33 associations exist and they are responsible 
for less than 2 percent of exports.

There are four basic reasons for this poor showing. First, Webb- 
Pomerene associations have lacked sufficient market strength and 
discipline to exert adequate control of foreign prices. Second, the 
American business community traditionally has placed top priority 
on tapping the vast domestic market and has been much slower to 
focus on the prospects for exports. Third, the growing U.S. service 
industry has been excluded from the act's antitrust exemption. 
Finally, the Federal Trade Commission (FTC) and the Department
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of Justice have been perceived by the business community as hos 
tile toward Webb-Pomerene associations.

The changes made by our bill will assure a more hospitable 
government attitude toward the exporters of American goods and 
services, while protecting our domestic markets from any anticom 
petitive spillover from export trade associations.

Specifically, the bill:
One, extends the provisions of Webb-Pomerene export trade asso 

ciations to the exportation of services;
Two, clarifies and thereby protects a user's antitrust exemption;
Three, provides that antitrust immunity is contingent upon a 

preclearance procedure to insure that domestic markets will not be 
injured;

Four, transfers the administration of the act from the Federal 
Trade Commission to the more export-minded Department of Com 
merce;

Five, creates within the Department of Commerce an office to 
encourage the formation of American export trade associations;

Six, provides for the establishment of a task force to evaluate the 
future effectiveness of the Webb-Pomerene Act.

At present, there are three companies in my own State of Rhode 
Island that belong to Webb-Pomerene associations. Together, these 
firms account for nearly 3,000 Rhode Island jobs and a large share 
of our State's exports. The Brown & Sharpe Manufacturing Co. of 
North Kingstown, is a member of the American Machine Tool 
Consortium, Inc. Leesona Corp. of Warwick, maker of textile wind 
ing machinery, and Marshall & Williams Co. of Providence, maker 
of textile finishing machinery and heat recovery systems, belong to 
Amatex Export Trade Association. Amatex is composed of a group 
of complementary manufacturers who can totally equip, re-equip, 
or construct overseas textile mills in package deals.

It is also worth noting that one of these companies, Marshall & 
Williams, is a smaller business with only 80 employees. One of the 
most promising aspects of the Webb-Pomerene Act is its applicabil 
ity to smaller businesses. In passing the act, Congress was aware 
that individual businesses wishing to enter foreign markets could 
rarely each afford to sponsor their own foreign representation, the 
initial cost is an entry barrier to small firms; even when overcome, 
maintaining parallel marketing organizations puts Americans at a 
cost disadvantage when compared with the foreign cartels of pro 
ducers.

This is an important assistance to my State, where 90 percent of 
the businesses are classified as small.

Although it is not possible to estimate precisely the impact of 
these changes on exports, one U.S. industry—the National Con 
struction Association—projects a sales increase of $2 billion annu- 
ally if it could operate, as a Webb-Pomerene trade association.

This is especially important since the United States which 
ranked first in its share of the overseas construction market in 
1976, has now dropped to fifth place trailing Japan, Korea, West 
Germany, and Italy.

Trade associations can be successful as demonstrated by the 
Webb-Pomerene Act. And the act can be made more useful to U.S. 
business. We believe that S. 864 is an important step toward a
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strong and vigorous offensive trade policy, which the Nation still 
lacks a year after the President's announcement to improve Ameri 
ca's export position, and that our bill will help to reduce our 
chronic and continuing trade deficit. . .

STATEMENT OF CHARLES McC. MATHIAS, JR., U.S. SENATOR 
FROM THE STATE OF MARYLAND

Senator MATHIAS. Mr. Chairman, thank you for the opportunity 
to testify today on S. 864, the Export Trade Association Act of 1979.

Your hearings are timely and important. The subcommittee is to 
be congratulated for taking the initiative in this critical area. If we 
are ever going to beat inflation and get our decelerating economy 
moving again, we've got to increase our exports.

The U.S. share of international commerce has decreased from 
27.7 percent in 1958 to 19.3 percent in the first half of 1978. More 
than half of our 1978 trade deficit of $34 billion can be traced to 
the decline in U.S. manufacturing and agricultural trade.

American exports in 1978 were only 6.7 percent of gross national 
product while imports stood at 8.4 percent of GNP. Other major 
industrial nations in the world generally pay for the goods they 
import by what their exports earn. Our trade deficit has led to 
greater inflation and a dollar bleeding to death in world markets. 
The importance of exports to our economy cannot be overstated. 
One of every five production jobs in this country is involved with 
export; $1 of every $3 of U.S. corporate profits comes from interna 
tional activities, and exports now contribute more to our GNP than 
private corporate investment does.

Much of the blame for our poor export performance can be 
pinned on the difficulties U.S. exporters face in foreign markets. 
The Webb-Ppmerene Act was originally intended to make it easier 
for U.S. businesses—especially small U.S. businesses—to penetrate 
these overseas markets. Unfortunately, the act has not worked as 
well as had been hoped. Many of the provisions of our bill will help 
make the Webb-Pomerene Act less moribund, and will make it 
more useful to small businesses seeking to increase their exports. 

' The bill's other major provision, to extend the Webb-Pomerene 
exemption to the antitrust laws to include our service industries, is 
also of great importance.

In recent testimony before the Governmental Affairs Committee, 
the U.S. Chamber of Commerce representative urged that we give 
greater attention to the U.S. services industries. The United States 
has both the largest domestic services economy and the largest 
services labor force. It is also the largest importer and exporter of 
services and the largest overseas investor in services. Last year, 
pur services trade totaled about $129 billion. Importantly, our serv 
ices industry has a trade surplus of $23 billion, which helped offset 
the $34 billion deficit suffered in merchandise trade. For this rea 
son, we should encourage the services industries by giving them 
equal footing with manufacturers in setting up Webb-Pomerene 
associations.

One segment of the services industry that was particularly hard 
hit by increased competition from abroad was the construction 
business. Until recently, the United States dominated the heavy 
construction industry. Each year, U.S. firms did over 10 billion
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dollar's worth of business abroad, and this work resulted in an 
other $4 billion in sales abroad of many other U.S. products used in 
construction work—heavy equipment like bulldozers and cranes, 
steel, and electrical equipment. I've heard rough estimates of up to 
500,000 jobs that can be attributed to construction projects over 
seas.

Despite our great experience and -know-how, 2 years ago the 
United States slipped from first place to fourth place in construc 
tion worldwide. We now rank behind West Germany, Italy, 
Japan—and Britain and South Korea are snapping at our heels. I 
think that our bill will enable U.S. companies to join together 
when necessary to meet this challenge head on.

I hope that this committee will find it appropriate to correct this 
anomaly in the law. Our service industry is striving to increase 
exports, and it deserves this vote of confidence.

STATEMENT OP JACOB K. JAVIS, U.S. SENATOR FROM THE 
STATE OF NEW YORK

Senator JAVTTS. Mr. Chairman, today I am pleased to join with 
my colleagues, Senators Danforth, Bentsen, Mathias, and Chafee, 
in testifying before your subcommittee on S. 864, the Export Trade 
Association Act of 1979.

It is generally accepted that the post-World War II growth of 
world prosperity is closely correlated with the dramatic expansion 
of international trade and that the reversal of this trend could 
have disastrous economic and political consequences both at home 
and abroad. The unprecedented balance-of-trade deficits of the last 
2 years have resulted in the steady erosion of confidence in the 
dollar and aggravated inflationary pressures at home. Additional 
setbacks perpetuated by chronic deficits include loss of jobs—ex 
ports currently account for one of every nine manufacturing jobs in 
the United States—and declining competitiveness of U.S. manufac 
tured products in both the domestic and overseas markets. While 
we have seen some improvement in the trade balance in recent 
months, we should not be lulled into ignoring the underlying weak 
nesses that continue to exist. I cannot stress enough the urgency of 
developing a national export policy.

The long-term trends in U.S. export performance are not encour 
aging. Ironically, as the management of our domestic economy and 
the export sector have become increasingly interdependent, U.S. 
export growth in real terms has been slowing. According to a 
recent study released by this subcommittee, U.S. exports in real 
terms were only 1 percent greater in 1977 than in 1974.

While this softening in U.S. export growth can be attributed in 
part to the slow growth rates in the economies of the U.S. tradi 
tional trading partners, the failure of U.S. industries to expand 
exports in the faster growing economies of some of the newly 
industrializing countries at the same pace as our competitors has 
resulted in a steadily shrinking market share for U.S. products 
overseas.

As I have already noted, the management of our domestic econo 
my and the export sector are inextricably interwoven. Each $1 
billion of exports forgone represents a loss of $2 billion in GNP and 
$400 million in Federal tax revenues. Conversely, each $1 billion of
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U.S. goods sold overseas generates 40,000 U.S. jobs. Export promo 
tion must become a high priority initiative of U.S. Government 
policy.

Many experts contend that uncertainty or at least perceived 
uncertainty about the extraterritorial application of U.S. antitrust 
laws is one of the greatest single inhibitors to increased U.S. for 
eign trade and investment. The overwhelming handicap of not 
knowing how his operation will be looked upon by law enforcers 
here at home compounds the inherent problems resulting from the 
already uncertain and risky climate abroad which faces U.S. busi 
nessmen engaged in exports. This uncertainty results in the loss of 
new markets for U.S. exporters who forgo opportunities to be dar 
ing and innovative and rely instead on tried and true markets. 
Furthermore, even those businessmen who take advantage of the 
Webb-Pomerene Act maintain that the exemption presently pro 
vided is too narrow to allow them sufficient support to do battle in 
the fiercely competitive world marketplace of today.

The growing size of foreign conglomerates and the active partici 
pation of foreign governments in commercial activities make it 
very difficult for U.S. firms to compete effectively, for they are 
hindered by strict antitrust constraints which do not affect their 
foreign competitors. I am convinced that we must continue vigor 
ously to enforce very high standards for business practices affect 
ing U.S. citizens. On the other hand, we must not completely 
disregard pragmatic considerations when dealing with cartels and 
combinations created with either the support or the encourage 
ment of foreign governments.

Under current export practices, the bids for a foreign construc 
tion contract in many cases will include several from small U.S. 
companies, but only one bid from each foreign country. That one 
bid is generally from a large consortium which has been organized 
with the approval of the foreign government and frequently with 
an active government role.

To cite a specific example, a single U.S. firm competing on cer 
tain foreign projects in the construction field is at a distinct disad 
vantage. The development of a large manufacturing complex in 
volves a series of stages, from preliminary design to final construc 
tion. Large Japanese and South Korean trading companies are able 
to put together a unified package deal involving design, engineer 
ing, and construction with one contract, one price, and one group of 
businessmen. A small U.S. firm, bidding only for the design work, 
stands almost no chance of gaining the contract. The irony of this 
narrow Webb-Pomerene application is that by not allowing small 
service firms to form associations, we benefit those few U.S. firms 
that are large enough to compete. The result is a decrease in 
competition, not an increase.

I am convinced that U.S. export trade must have a firm founda 
tion. When a company is not sure of its footing, it will not take the 
risk of antitrust prosecution in the United States or business fail 
ure abroad. We must begin to foster here at home, through greater 
Government-private industry cooperation, a more favorable climate 
in which U.S. companies, both large and small, can begin to ex 
pand their economic horizons through greater export sales.
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The bill before you today, S. 864, is designed to lay the ground 
work for this new export policy approach by expanding the anti 
trust exemption under the Webb-Pomerene Act to permit compa 
nies engaged in services to form export trade associations.

I am convinced that if the Webb-Pomerene Act is to serve the 
same purpose as it served in 1918, its scope must be broadened to 
include services as well as goods. In 1918, the United States was 
just beginning to develop manufacturing industries capable of com 
peting with the established industries of European countries. Goods 
were our primary concern, today services are of equal importance, 
with service-related industries accounting for just under two^thirdjs 
of U.S. GNP. Given the close links between goods and services, it 
appears that the potential for increasing exports in this latter 
sector of the economy is just waiting to be explored.

Another provision of the bill which I support transfers the ad 
ministration of the act from the Federal Trade Commission and 
establishes within the Department of Commerce an office to deal 
with the active encouragement and promotion of export trade asso 
ciations. As you are well aware, a. handful of major U.S. companies 
account for the lion's share of U.S. exports, and the Commerce 
Department has estimated that there exist about 20,000 companies 
which have the potential to export profitably but do not do so for a 
variety of reasons. A major obstacle for these firms is their lack of 
expertise with orchestrating export logistics, such as transporta 
tion, insurance, licensing, and general export know-how. By estab 
lishing an ongoing organization to push for greater export partici 
pation within the Department of Commerce—the Government 
-agency in whose jurisdiction this responsibility properly falls—I am 
convinced that S. 864 will accomplish a major redirection in the 
course of present export policy.

Yet another provision of the bill which I support is the precertifi- 
cation provision in section 5 of the bill. This approach, I believe, 
will reduce uncertainty for potential Webb-Pomerene associations 
and will expedite procedures generally. However, I contemplate 
offering language which specifically and precisely states what is 
meant by "a material change in circumstances"—the phrase which 
triggers a voiding of the trading exemption given by certification.

Last year, I had the honor to serve for 6 months as a member of 
the National Commission for the Review of Antitrust Laws and 
Procedures. Regrettably, while our report did not address all as 
pects of U.S. antitrust laws as they apply to the practices of U.S. 
businessmen engaged in international commerce, it did focus on 
the Webb-Pomerene exemption. Among other suggestions, the Com 
mission, together with the business advisory panel, which had been 
appointed to work with the Commission at the recommendation of 
the President's export policy task force, recommended that if, upon 
re-examination of the act, Congress agreed to retain the exemption 
for export associations, it should be expanded to include service 
businesses. I strongly support, as I did in my separate views to the 
Commission's report, this expansion of the act's coverage.

Mr. Chairman, if there are no objections, I ask that chapter 14 of 
the National Commission's Report, which relates to the Commis 
sion's findings on the Webb-Pomerene Act together with the busi 
ness advisory panel's recommendations be included for the record.
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[The information referred to is printed at p. 159.]
One of the major criticisms directed against modifying our laws 

to allow for the additional formation of export trade associations is 
that they are presently little used. We must be sanquine in this 
respect. In fact, one of the provisions of this bill requires that the 
Webb-Pomerene Act as amended be reviewed after 7 years to deter 
mine whether the export trade association model has worked to 
serve the purpose of heightened U.S. export activity and to make 
recommendations on whether the act should be continued, revised, 
or repealed.

Presently, export trade associations number approximately 25 to 
30 and currently account for less than 2 percent of U.S. exports. 
However, the Department of Commerce considers these associ 
ations to be underutilized because the present legislation does not 
explicitly cover the export of services and other tangibles. The bill 
before you today, if enacted, will put this assertion to the test, and 
I am hopeful that we will begin to see a rising number of Webb- 
Pomerene associations entering the market.

Critics of export trade associations further argue that these asso 
ciations act as an unwarranted spur to international cartel ar 
rangements. I believe these critics miss the main point. Support of 
these associations should not be construed as an endorsement of 
international cartels; in my experience, export trade associations 
have been used defensively rather than offensively to provide indi 
vidual U.S. corporations with the legal protection better to compete 
in third markets with foreign competitors, whether they be large 
nationalized industries or foreign export cartels. These export trade 
associations serve a useful purpose to many exporters, and if the 
Federal Government undertook to educate business owners, par 
ticularly small business owners, on the benefits of forming associ 
ations, I feel it could play an even more important role in our 
efforts to increase exports.

Support for the expansion of the Webb-Pomerene Act is emerg 
ing on various fronts. Recently, the economic declaration of the 
Senate Republican Economic Subcommittee, which I chaired, in its 
recommendations on international trade and monetary policy pre 
pared by the relevant task force, proposed the expansion of the act 
to stimulate greater export activity among small and medium-sized 
businesses. The impact of the Webb-Pomerene Act on export pro 
motion is also a topic of review by a subcommittee of the Presi 
dent's Export Council, on which I serve together with the chairman 
of this subcommittee, Senator Stevenson.

Mr. Chairman, if I may, I would also like to comment briefly on 
a related piece of legislation that I believe deserves this commit 
tee's favorable consideration. I refer you to the bill which I have co- 
sponsored with Senator Stevenson, the Export Trading Company 
Act of 1979, which will facilitate the formation of export trading 
companies. The bill would require an antitrust immunity for these 
companies and would offer some far-reaching provisions for Gov 
ernment financing, private ownership participation and more liber 
al tax treatment for these export companies. I view this bill and 
the Webb-Pomerene bill as complementary rather than mutually 
exclusive. To my mind, this bill is yet another effort to grapple 
with the problems of encouraging greater export participation and
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thereby to materially enhance our balance of payments position, 
lessen inflationary pressures at home, expand employment, and 
strengthen the dollar.

Senator STEVENSON. Our next witness is Mr. Ky P. Ewing, Jr., 
Deputy Assistant Attorney General for Antitrust. Mr. Ewing.
STATEMENT OF KY P. EWING, JR., DEPUTY ASSISTANT ATTOR 
NEY GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE

Senator STEVENSON. I will say to you what I will say to all the 
witnesses. If you have a full statement and are prepared to summa 
rize it, I would be happy to enter it in the record.

Mr. EWING. I would appreciate you letting me submit the full 
statement. I have a brief summary.

Senator STEVENSON. That will be entered in the record.

VIEWS ON PENDING BILLS

Mr. EWING. I welcome this opportunity to present the Justice 
Department's views on the pending bills dealing with export coop 
eration and antitrust. Let me begin by emphasizing the Depart 
ment of Justice's belief that exports are absolutely vital to this 
country. Indeed, it's important for us to recall the context in which 
we are all now considering these bills, the object of which is to 
enhance our export capability. Ever since the Reciprocal Trade 
Agreements Act of 1934, the United States has been a leader in 
opening up world trade by removing governmental restraints of a 
tariff or nontariff nature. Recently, the successful completion of 
the multilateral trade negotiations reflects this country's continu 
ing commitment to free and fair world trade.

We have also long recognized that free trade is in danger if 
private monopolies, cartels and restrictive business practices are 
used to allocate markets and prevent competition.

In the period immediately after World War LT, we encouraged 
creation of antitrust laws in Germany and Japan. We decartelized 
their industries and undertook antitrust prosecution of major inter 
national cartels. This November we will be engaged in the first 
UNCTAD diplomatic conference on restrictive business practices. 
This is an exercise in which we hope, however gradually, to influ 
ence other nations toward procompetitive free market principles. 
They, in turn, have asked us to endorse the principle that no 
nation should foster the participation of its enterprises in export 
cartels and enterprises which will adversely affect world trade or 
the trade and development of developing countries.

Mr. Chairman, I note that the European Common Market which 
now has the most significant antitrust laws in the world, in terms 
of geographic coverage, has no special antitrust exemption for for 
eign or export activities. Instead, the Common Market's rules rely 
on particularized analysis of whether any particular restraint is 
injurious to their markets.

Now given this context, it seems to us the first fact to be borne 
in mind in our consideration of these bills is this: Webb-Pomerene 
associations have played an extremely minor role in this Nation's 
world trade. The 1967 FTC study noted that export associations
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under the act accounted for less than 3 percent of U.S. exports. 
Today based on 1976 figures, registered Webb-Pomerene associ 
ations account for only 1.5 percent of U.S. exports.

The significance of the Webb Act then is obviously closely relat 
ed to the issue of the antitrust legality of exporting activities. Our 
position is one we held and disseminated for many years. It war 
rants my emphasizing it again strongly in your hearing.

In general, American businesses don't require antitrust exemp 
tions or clearance to engage in joint exporting ventures or any 
other joint activity, the sole purpose of which is to sell goods or 
services for consumption abroad. Accordingly, it has been the con 
sistent position of the Department of Justice that the antitrust 
exemption found in the Webb-Pomerene Act of 1968 is unnecessary 
to provide protection for export trade associations, because in gen 
eral, the normal activities undertaken by such associations have as 
their exclusive focus markets abroad.

Whatever the claimed benefits of these associations, I think we 
should realize there are some side effects to the creation of this 
kind of regulatory apparatus. In the words of the President's Na 
tional Commission for the Review of Antitrust Laws and Proce 
dures in its report of January of this year, I quote:

It (the Webb-Pomerene Act) creates an adverse environment for procompetitive 
diplomatic initiatives. It would seem, moreover, that the procompetitive purposes of 
Webb associations should be accomplished without antitrust immunity. In short, the 
methodological approach utilized by the Commission when applied to the Webb- 
Pomerene Act immunity would on the current record counsel its elimination. As a 
result, a number of Commissioners favor outright repeal of the Act.

The Commission itself recommended reconsideration of the act 
by the Congress and suggested that if the Congress is to continue 
it, it should be amended by inclusion of a particularized needs test 
and by extention of the services. Two of the items covered in some 
of the proposals pending before you.

In our view, relevant to your reconsideration of the issues under 
lying the Webb-Pomerene exemption is the work of the interagency 
export policy task force this past year. It worked to identify export 
disincentives and formulate policy recommendations for the 
President.

I think it's important that we realize that a full hearing was 
given in that export policy task force. The argument of those who 
assert antitrust enforcement actually impedes our effort to sell 
goods and services abroad. There was no substantial evidence of 
lost business because of antitrust laws or evidence of foreign pro 
jects promotion which would have been undertaken absent anti 
trust prohibitions.

We did find admittedly persistent misperception on the part of 
some segments of the business community as to the reach of the 
antitrust laws. The President in his September 26, 1978, export 
message addressed that perception issue and also expressed what 
we consider a basic Department of Justice position.

PRESIDENT'S EXPORT MESSAGE
With your permission, I would like to quote from the President's 

statement at that time. He said,
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There are instances in which joint ventures and other kinds of cooperative ar 

rangements between American firms are necessary or desirable to improve our 
export performance. The Justice Department had advised that most such foreign 
joint ventures would not violate our antitrust laws and in many instances would 
actually strengthen competition. This is especially true for one-time joint ventures 
created to participate in a single activity such as a large construction project. In 
fact, no such joint conduct has been challenged under the antitrust laws in over 20 
years.

Nevertheless, many businessmen apparently are uncertain on this point, and this 
uncertainty can be a disincentive to exports. I have, therefore, instructed the Justice 
Department in conjunction with the Commerce Department to clarify and explain 
the scope of the anitrust laws in this area with special emphasis on the kinds of 
joint ventures that are unlikely to raise antitrust problems.

Now, as part of the measures we have taken to carry out the 
President's directive, we have announced last November that we 
would provide export related business reviews within 30 days after 
the requestors provided us with all the requisite information about 
their proposal.

More recently, in a joint letter from Assistant Attorney General, 
John Shenefield, and Assistant Commerce Secretary, Frank Weil, 
we describe the expedited review procedure, included a copy of our 
anitrust guide for international operations, and sent this to over 
35,000 business and trade associations in this country. We are 
trying to tackle quite directly the misperception that the antitrust 
laws may be an export disincentive.

Finally, to finish what I hope is a short summary of a longer 
statement, let me get to the specific bills before you in terms of 
your bill, Senator Stevenson, which proposes the creation of trad 
ing companies, I will particularly note Assistant Treasury Secre 
tary Bergsten's testimony which in my view succinctly pointed out 
the difference between the trading companies of Japan, for exam 
ple, and those already operating in the United States.

I particularly agree with his observations that U.S. business 
developed its own models for trading corporations based on its own 
extensive experience in world trade and with a minimum of Gov 
ernment involvement.

Finally, I would point to his comment that there are some nota 
ble U.S. trading companies that have not needed special legislation 
to encourage their formation, nor have they needed a Webb-Pomer- 
ene type exemption to be both legal and successful.

NO LEGISLATION NEEDED

My prior statements about the proper interpretation of the reach 
of antitrust law as it applies to the Webb-Pomerene context is 
equally applicable in the trading company context. Consequently, 
at this time the Department of Justice believes that no legislation 
is needed to create an antitrust exemption for trading companies.

As to S. 864 and S. 1449, my full statement comments on five 
aspects of those bills. First, the Department of Justice would favor 
the imposition of a needs test in the Webb Act. Second, we would 
not object to the specific addition of services to the act's coverage. 
Third, while in general the Justice Department has historically 
been concerned when promotion and regulatory functions are com 
bined in one entity, we don't object to a transferring of the Webb- 
Pomerene licensing action away from an antitrust enforcement
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agency provided such is coupled with a needs test and with oppor 
tunity for the Department of Justice and FTC to take part in the 
development of the administrative regulations to be promulgated 
by the Secretary of Commerce. We note that Senator Danforth's 
bUl seems to provide a start in the right direction on that.

Fourth, we note both S. 864 and S. 1449 would require that a 
restraint of U.S. domestic trade be substantial before the exemp 
tion would disappear. The purpose of this proposal, as we under 
stand it, is to bring the act into what we conceive to be the current 
state of antitrust laws interpreted by the courts. Thus we have no 
objection to this clarification of the legal standard even though it's 
perhaps redundant.

OPPOSED TO PORTIONS OF BILLS

Fifth, the Department of Justice is opposed to those portions of S. 
864 and S. 1449 that would provide for exemption revocation pro 
ceedings to be managed by the Commerce Department and which 
would completely oust the Justice Department from Sherman 
Act enforcement during that proceeding.

In short, we oppose the creation by these bills of a novel adjudi- 
cative procedure which would add a new regulatory layer where, in 
our view, the legal standards to be applied are already well known 
and adequate remedies at law are available under the Sherman 
and Federal Trade Commission Acts.

We are hopeful our presentation and prepared statement can 
assist this committee in its very important work. I would like to 
assure you and the other members of the committee again that we 
in the Justice Department share this committee's concern that our 
companies' spirit of innovation will not be stifled and that they will 
be free to compete with vigor in all markets of the world.

Thank you.
[Complete statement of Mr. Ewing follows:]
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STATEMENT OP KY P. EWING, JR. 

DEPUTY ASSISTANT ATTORNEY GENERAL

ANTITRUST DIVISION 

DEPARTMENT OF JUSTICE

The Department of Justice welcomes the opportunity to 

respond to the request of the Subcommittee on International 

Finance for our views on the three pending bills dealing with 

the relationship between export cooperation and antitrust. 

In addition, at the Subcommittee's request, we have added 

brief comments on a similar bill Senator Inouye proposes to 

introduce. Two of the bills, S 864 and S 1449, seek to aid 

exports by expansion of the antitrust immunity presently 

contained in the Webb-Pomerene Act and by creating a new 

regulatory structure to confer the exemption and perform 

other administrative and oversight functions. S. 1663 is 

a measure to license export trading companies and confer 

on them a broad antitrust exemption similar in scope to 

that which the other bills would provide.

I would like to begin today by emphasizing our con 

currence in the importance of export trade and giving our 

views on the question of how the antitrust laws generally 

relate to foreign trade. I will also discuss their effect 

on the formation and use of export trade associations and 

trading companies. I plan to address the following specific 

questions of the Subcommittee:

1. What antitrust constraints currently exist on 

exports and export-related activities of U.S. persons?

2. What changes, if any would be needed to facilitate 

formation of U.S. export trade associations or trading 

companies?

3. What antitrust restraints do other countries 

impose on the export activities of similar associations?

52-624 O - 79 - 10
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Ever since the Reciprocal Trade Act of 1934, the U.S. 

has been a leader in opening up world trade by removing 

governmental restraints of a tariff or non-tariff nature. 

Our recent successful completion of the Multilateral Trade 

Negotiations and endorsement of the results reflects our 

continuing commitment to free and fair world trade. We have 

long recognized that free trade is endangered if private mono 

polies, cartels and restrictive business practices are used to 

divide up markets and prevent competition.

In the period after World War II, we encouraged the creation 

of antitrust laws in Germany and Japan, decartelized their in 

dustries, and initiated antitrust prosecution of those major 

international cartels which lingered after the end of the war. 

It is interesting to note that it was in this period that the U.S. 

enjoyed its largest trade surplus.

In recent years we have encountered a major problem of 

trade deficits. The primary causes of this are well known. 

We have believed ourselves an affluent nation capable of pur 

chasing large quantities of energy and of other foreign "luxury" 

goods. Many of our industries, because of the large size of 

our domestic market or the attractiveness of direct foreign 

investment, have failed to become export-oriented by making 

their goods meet foreign specifications and training their 

sales personnel in foreign customs and languages. Nevertheless,

- 2 -
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with the encouragement of this Administration our export per 

formance has been substantially improved, though it remains 

over balanced by price increases for imported energy.

The role of U.S. antitrust law in this period is well 

known — to keep our trade free of private conspiracies res 

training export and imports.

What role have national export associations played in 

world trade, and how is this affected by antitrust law or 

antitrust exemptions? All available comparisons indicate 

that the role played by export associations in international 

trade has been declining, and is minor. The great successes 

of this era in international competition have been multinational 

corporations selling highly differentiated brand name goods. 

In countries such as Japan, export cartels have been more 

frequently used to curb exports than to increase them.

Most nations with antitrust laws either do not apply 

those statutes to the foreign or export activities of their 

firms, or apply their laws only when such activities produce 

an adverse affect on the interests of their nation. The European 

Common Market, which now has the most significant antitrust laws 

in the world in terms of geographic coverage, has no special 

exemption for foreign or export activities, relying instead 

on analysis of whether a restraint is injurious to their markets. 

Japan requires the registration of export cartels, approving

- 3 -
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them only upon a showing of need, and reserves the right to dis 

solve them if their activities abroad are abusive, injure the 

foreign relations of Japan, or are inconsistent with any in 

ternational obligations Japan may undertake. Thus, we cannot 

agree with the proposed "finding" in Senator Inouye's bill 

that our laws are significantly more stringent than those 

in other countries.

We will be engaged this November in the first United 

Nations diplomatic level conference on restrictive business 

practices. This is an exercise in which we hope, however 

gradually, to influence other nations toward pro-competitive, 

free-market principles. They in turn have asked us to endorse 

the principle that no nation should foster the participation 

of its enterprises in export cartels which will adversely 

affect world trade or the trade and development of developing- 

countries.

It is in this context that we come to a discussion of 

the Webb-Pomeiene Act of 1918. The Webb Act was attacked at 

its inception as being unnecessary because the conduct it seeks 

to exempt would normally not violate American antitrust laws 

anyway. A 1967 FTC study concluded that the Act was unnecessary 

and was not achieving its desired goals since it was not being 

used very much by small firms and since export associations 

using it accounted for less than 3% of U.S. exports. Today

- 4 -
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registered Webb-Pomerene associations account for only 1.5% 

of U.S. exports. In January, 1978, President Carter's National 

Commission for the Review of Antitrust Laws and Procedures con 

cluded about the Webb-Pomerene Act:

It creates an adverse environment for pro- 
competitive diplomatic initiatives. It would 
seem, moreover, that the procompetitive pur 
poses of Webb associations could be accomplished 
without antitrust immunity. In short, the 
methodological approach utilized by the Com 
mission, when applied to the Webb-Pomerene 
Act immunity, would on the current record 
counsel its elimination. As a result, a 
number of Commissioners favor outright re 
peal of the Act.

The Commission went on to say that if the Act were retained, 

it should be amended so that immunity is granted only in 

situations where the public benefits outweigh the potential 

harm, which at a minimum should involve a showing of specific 

need. • -r 

The significance of the Webb Act obviously is closely 

related to the issue of the antitrust legality of joint ex 

porting activities. Our position is one which we have held 

and disseminated for many years, and I want to emphasize 

it strongly. In general, American businesses do not require 

antitrust exemption or clearance to engage in joint exporting 

ventures or any other joint activity the sole purpose of which 

is to sell goods or services for consumption abroad.

- 5 -
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A myriad of normal joint export activities can be and 

are constantly being carried on by groups of American companies 

without fear of antitrust prosecution. To be actionable, joint 

activity must have a substantial and foreseeable effect on 

United States domestic or foreign commerce. Joint activity 

intended to impact outside the territory of the U.S. an.] carried 

on so as not to affect competition between the parties ir. 

the United States is unlikely to raise any question under 

American antitrust law. Accordingly, it has been the consistent 

position of the Department of Justice that the antitrust exemption 

found in the Webb-Pomerene Act of 1918 is unnecessary to provide 

protection for export trade associations since the normal 

activities undertaken by such associations have as their exclusive 

focus markets abroad.

The judicially accepted legal threshold test for applicability 

of the Sherman Act to activity abroad places a heavier burden on 

government and private plaintiffs than that applicable domestically. 

The presence of a substantial and foreseeable effect on U.S. 

domestic or foreign commerce is required, not merely some 

minimal effect. Thus, the answer to the Subcommittee's first 

question is that the antitrust constraints on joint export 

activities of American business are no greater than those 

imposed on joint domestic activities, and in fact are sub 

stantially less.

- 6 -
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In 1918, when Congress passed the Webb-Pomerene Act, 

it provided that the antitrust exemption conferred by the 

Act is revoked when the joint activities of associations 

formed under its provisions restrain trade within the U.S. 

or restrain the export trade of a domestic competitor of 

the association. Thus, it has been the consistent view 

of the Antitrust Division and of most commentators that 

the supposed protection from antitrust liability conferred 

by the Webb-Pomerene Act is illusory, since it is inoperative 

in situations where the Sherman Act applies - that is, when 

the joint activities have a deleterious impact on U.S. commerce. 

We hold to that position today.

In the past, when proposals for the alteration of the 

Webb Act have been made, we have also noted that the Webb 

Act may even deter unregistered activity that is quite legal, 

and clouds the legality of some activity — a clouding that 

could be harmful to our national interests.

In short, the Webb-Pomerene antitrust exemption con 

tributes to the exaggerated antitrust fears of business 

people engaged in clearly legal activity. They reason that 

there must be some antitrust worry in exporting jointly if the 

Government wants to give immunity for it. Moreover, some may 

conclude that they may not export jointly unless they register 

and comply with other administrative requirements of the Webb

- 7 -
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Act.

The Interagency Export Policy Task Force worked last year 

to identify export disincentives and formulated policy recom 

mendations for the President to begin dealing with disincentives 

which could be traced to public sector regulation. It is im 

portant to note that though a full airing was given in that 

context to the arguments of the critics who assert that the 

threat of antitrust enforcement actually impedes joint efforts 

to sell goods and services abroad, no substantial evidence of 

lost business or of foreign projects which would have been 

undertaken absent antitrust prohibitions was produced. From 

our participation in that process and our contacts with business 

people, we agree that there is in some business circles a 

persistent misperception of the reach of the antitrust laws 

as far as foreign projects or export activities are concerned. 

The President in his September 25, 1978 Export Message made 

specific reference to that perception problem. It is worth 

repeating here a part of the President's statement, for he 

correctly set out the state of the law and aptly paraphrased 

the position of the Justice Department as set forth in the 

1977 Antitrust Guide for International Operations. The President 

said:

There are instances in which joint ventures 
and other kinds of cooperative arrangements between 
American firms are necessary or desirable to improve 
our export performance. The Justice Department has 
advised that most such.foreign joint ventures would

- 8 -
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not violate our antitrust laws, and in many in 
stances would actually strengthen competition. This 
is especially true for one-time joint ventures created 
to participate in a single activity/ such as a large 
construction project. In fact, no such joint conduct 
has been challenged under the antitrust laws in 
over 20 years.

Nevertheless, many businessmen apparently are 
uncertain on this point, and this uncertainty can 
be a disincentive to exports. I have, therefore,, 
instructed the Justice Department, in conjunction 
with the Commerce Department, to clarify and 
explain the scope of the antitrust laws in this 
area, with special emphasis on the kinds of joint 
ventures that are unlikely to raise antitrust 
problems.

A persistent contention we believe demonstrably wrong 

based on available evidence is the assertion that U.S. firms 

exporting services, such as engineering and construction firms, 

have been impeded from competing abroad by the reach of American 

antitrust laws to their actions outside this country. The 

hundreds of American construction and engineering consortia 

operating abroad in the past 25 years give the lie to this 

assertion. It is simply not so. We have said so in our past 

public statements. In 19-70, for example, we gave a business 

review clearance to such a venture among eleven U.S. consulting 

engineering firms exporting their services to Southeast Asia. 

These firms wished to export their services and they needed 

no antitrust exemption to do so legally.

As part of the measures taken to carry out the President's 

directive to us to clarify the reach of the antitrust laws 

to exports, we announced last December that we would provide

- 9 -
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export related business reviews within thirty business days 

after the requesters provided us with all the necessary in 

formation about their proposal. A joint letter from Assistant 

Attorney General Shenefield and Assistant Commerce Secretary 

Weil describing the expedited business review procedure, as 

well as a copy of our Antitrust Guide for International Operations, 

was sent to 35,000 businesses and trade associations this 

year.

As the Department of Justice has stated in the Antitrust 

Guide;

The "joint venture" is a particularly common 
form of business organization in the international 
field, for a variety of entirely legitimate reasons. 
Some joint ventures are . . . essentially "one shot" 
consortia engaged in a single venture limited in 
time and scope. Others may involve what are es 
sentially permanent combinations for the production 
or distribution of products and services.

Normally, the Department would not challenge 
a joint venture whose only effect was to reduce 
competition among the~parties in a foreign market, 
even where goods or services were being exported 
from the United States.The rules are even less 
stringent where a limited "one shot" type of 
venture is involved . . . Such short-term 
consortia are useful where large risks or dollar 
amounts are involved (as with a multiple bank loan 
or securities underwriting) or where complementary 
skills are required (as with the typical construction 
joint venture). (Emphasis added.)

We make it clear in our Guide that where there is no 

reason to suspect that the joint venture or the export project

- 10 -
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would eliminate competition in the U.S. domestic market

or foreclose export opportunities for non participating U.S.

firms, a project is not an antitrust problem.

The Antitrust Division has worked steadily during the 

past two years to clarify its foreign commerce enforcement 

policy at every opportunity, and we have reason to believe 

we have succeeded in dispelling some of the uncertainties of 

the business community. The Guide itself was produced as a 

joint effort by the President's Export Council and the Depart 

ment of Justice. It was intended as a general statement of 

enforcement policy for use by company executives and their 

attorneys. We have been gratified by the attention the Guide 

has drawn and by the positive response to it as a substantial 

step toward reducing the uncertainty as to the applicability 

of the law in foreign commerce jurisdiction.

Let me move to a more particularized discussion of the 

pending bills.

First, let me turn to S. 1663, Senator Stevenson's 

bill to create federal regulatory procedures for the organi 

zation and licensing of export trading companies. Assistant 

Secretary Bergsten's testimony has succinctly noted the differences 

between the trading companies evolved by Japan, for example, 

and those already operating in the United States. I particularly 

agree with his observation that U.S. business has developed its

- 11 -



150

own models for trade operations based on extensive experience and 

a minimum of government involvement, and that some notable U.S. 

trading companies have not needed special legislation encouraging 

the formation of trading companies or a Webb-Pomerene type ex 

emption in order to be both legal and successful.

While we applaud the bill's intent of boosting U.S. ex 

port performance, we note that several significant questions 

are presented. The most important for the Department of Justice 

is the grant of antitrust immunity for licensed export trading 

companies which this bill would provide. Our problem is that, 

to our knowledge, there is nothing inherent in the nature of 

export trading companies that requires them to engage in 

activities which would violate the antitrust laws in order to 

function effectively or efficiently. My prior statements about 

the proper interpretation of the reach of antitrust jurisdiction 

to joint exports generally and to Webb Associations specifically 

are equally applicable in this context. The operations of properly 

organized trading companies should create no more risk of antitrust 

liability than properly operated export associations. There are 

numerous American export agencies and trading companies currently 

operating without any felt need for antitrust exemption. Why 

create doubts about their legality similar to those perpetuated 

about export associations by the availability of the Webb- 

Pomerene exemption? If such entities can presently be organized

-12 -
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perfectly well without federal supervision under current law,

why is a complex licensing and regulatory structure needed

at all? The Department of Justice believes that none is needed.

Let met turn now to S. 864 and S. 1449.

The recent report of the National Commission for the Review 

of Antitrust Laws and Procedures (NCRALP) made findings and 

recommendations on the Webb-Pomerene exemption. After reviewing 

the historic justifications for the exemption, the Antitrust 

Review Commission recommended that Congress re-examine the need 

for its continuation. The Commission said if the determination 

was made to retain the exemption, it should be amended in the 

following two ways: (a) the antitrust immunity for export 

associations should be made contingent on a showing of parti 

cularized need, and (b) services should be included within the 

act's coverage.

The main aspects of S. 864, Senator Danforth's bill, on 

which I would like to offer comments are its adoption of a 

need test and its extension of specific Webb-Pomerene coverage 

to export of services as-recommended by the NCRALP, its transfer 

of the administration of the Webb-Pomerene Act from the Federal 

Trade Commission to the Department of Commerce, and its alter 

ation of the current statute's standards for exemption to , 

clarify that the exemption is not lost even where some effects 

on domestic U.S. commerce or the export trade of domestic
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competitors is present.

As to the provision of a need test in the Webb Act, 

the Department of Justice would favor such a measure. With 

out conceding that the current Webb-Pomerene antitrust exemption 

provides any meaningful protection, it nonetheless is a free 

exemption, available for the asking by the simple procedure 

of registering an association with the Federal Trade Commission 

and filing annual reports. It is the only antitrust exemption 

in U.S. law of which we are aware which imposes no obligation 

on those who seek it to make a showing of the public interest 

reasons justifying suspension of normal antitrust coverage for 

their joint activities. Especially useful in this respect is 

Section 5(a)(6) of S. 864 which would place some affirmative 

obligation on the association seeking an exemption to indicate 

beforehand the methods by which it proposes to operate, including 

agreements to sell exclusively to or through the association, 

agreements with foreign persons acting as joint sales agents 

and territorial, price maintenance, membership or other res 

trictions to be imposed by or upon members of the association. 

Provision of such information would help to assure that legitimate 

export related activities are conducted. An antitrust exemption 

should be conditioned upon some initial demonstration of benefits 

to be obtained by joint activity.

- 14.-
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All of the pending bills would add the export of services 

in specific terras to th_e Act's coverage. The addition of services 

to the present statute is a measure which the Antitrust Division 

regards as inconsequential, since our view and that of most 

antitrust lawyers is that services may be exported jointly 

— and completely legally - without any need for recourse 

to the Webb-Pomerene antitrust exemption. However, we would 

not object to the specific addition of services to the Act's 

coverage, for whatever comfort it may provide.

The transfer by S. 864 of responsibility foe oversight and 

for licensing of export trade associations to the Department 

of Commerce is based upon the logic that Commerce has as part 

of its mission the promotion of exports, and accordingly would 

be better equipped by obligation and temperment to promote the 

use of export trade associations. In general, the Justice 

Department has historically been concerned when promoting and 

regulatory functions are combined in one entity. Thus, in 

our view, a transfer of the Webb-Pomerene licensing function 

away from an antitrust enforcement agency makes sense only 

if coupled with installation of a need test and with an 

opportunity for Department of Justice and the FTC to take 

part in development of the administrative regulations to 

be promulgated by the Secretary of Commerce. If an ad 

ministrative procedure as proposed in Section 6 of S. 864
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involving some assessment of the antitrust risks involved 

in certification of an export association is put in place, 

an adequate opportunity for consideration of the public 

interest would be necessary before any exemption were granted. 

It is essential that any regulatory structure which operates 

to confer some immunity from antitrust suits contain adequate 

opportunity for case by case consideration of the possible 

competitive harm. Senator Danforth's bill seems to provide 

such standards, but the additional authority also conferred 

by it upon the Secretary of Commerce in conjunction with the 

Department of Justice and the FTC to develop guidelines for 

the operation of the regulatory scheme and to jointly review 

them periodically is essential to guarantee that antitrust 

principles are adequately considered.

S. 864 as well as S. 1449 would alter the present pro 

visions of the Webb-Pomerene Act relative to the degree of 

permissible effect on U.S. commerce before an exemption would 

be lost. Essentially, both bills would require that a restraint 

of U.S. domestic trade be "substantial" before the exemption 

disappears. The evident purpose of this change is to bring 

the Webb-Pomerene Act into line with the current state of 

antitrust law as interpreted by the courts. As I had said 

earlier, the Department of Justice has long predicated its 

enforcement efforts in export related matters upon the ability
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to prove a substantial and foreseeable affect on U.S. commerce. 

Thus, clarification of the legal standard, though redundant, 

would present little concern to us if these bills also relied 

on the Federal courts to interpret the law. However, other 

portions of S.864 would provide for exemption revocation pro 

ceedings to be managed by the Commerce Department in the event 

an assertion was made that a certified association failed to 

meet the requirements of exemption; and S. 1449 would completely 

oust the Department of Justice from Sherraan Act enforcement 

against Webb-Pomerene exempt associations by giving exclusive 

jurisdiction to the FTC.

The Department of Justice opposes the creation by these 

bills of a novel adjudicative procedure which would add a new 

regulatory layer to an area where the standards to be applied 

are already well known and adequate remedies at law under 

the Sherman Act and the Federal Trade Commission Act are avail 

able. It is one thing to promulgate a new standard by which 

an antitrust exemption is to be conferred, but to bestow juris 

diction to hear evidence'and make a quasi-judicial determination 

of facts which are also possible violations of existing antitrust 

laws is unnecessary and unadvisable.

The present Webb-Pomerene Act as interpreted by the courts 

contains no requirement for cumbersome administrative findings 

prior to a consideration by a court of an antitrust allegation 

to which a Webb exemption may be interposed as a defense.

- 17 -
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The present law's structure should be continued. Creation of 

this new adjudicative function in the Commerce Department with 

respect to export trade associations would raise undesirable 

questions about primary or even exclusive jurisdiction over 

alleged antitrust violations involving export associations. 

As with other regulatory schemes which do not clearly delineate 

the division of responsibilities between the administrative 

agency and the courts, the mischievous potential for unnecessary 

confusion and duplicative litigation is created.

I hope our presentation today has been of help to the 

Subcommittee in its work, for we share the Subcommittee's 

concern that this nation's spirit of enterprise and innovation 

must be free to compete with vigor in the markets of our modern 

world. Thank you for the opportunity to appear.
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Senator STEVENSON. Thank you. Mr. Ewing, could you wait? I 
would like to slip Senator Javits in now but I have questions for 
you later.

Our next witness is Senator Javits of New York.
STATEMENT OF JACOB K. JAVITS, U.S. SENATOR FROM THE 

STATE OF NEW YORK
Senator JAVITS. I ask unanimous consent that my testimony may 

follow that of my colleagues or cosponsors of S. 864, the Export 
Trade Association Act of 1979.

Senator STEVENSON. Without objection. We will insert Senator 
Javits statement earlier in the hearing as though read (see p. 131).

Senator JAVTTS. Also that my whole statement be inserted in the 
record. I will only take a few minutes. May I say, too, my assistant 
who has been monitoring the hearings tells me the Chair asked my 
colleages whether they favored his bill, to which he referred, and I 
might say I am a cosponsor of the Senator from Illinois' position on 
the Export Trading Company Act of 1979.

My purpose in testifying is simply to emphasize the problem 
relating to the antitrust laws which is subsumed under the exemp 
tions of our antitrust laws, of which the Webb-Pomerene Act is 
one. I raised this question last year as a member of the National 
Commission for the Review of the Antitrust Laws and Procedures 
which operated under the chairmanship of Mr. Shenefield of the 
Justice Department; and it has also been raised very interestingly 
by a business advisory panel which we caused to be organized to 
give us business advice with respect to this question, and is well 
worth the attention of this committee, as it was of the Commis 
sions'.

EXPORT BUSINESS CREATES EMPLOYMENT

The essence of my view, Mr. Chairman, is that the Webb-Pomer 
ene situation is but the tip of the iceberg. It deals with only 2 
percent of the exports of the United States. It involves only a 
limited number of such organizations—approximately 25 to 30. It 
omits the fact that the real problem with our export drive—and I 
am a member of the President's Export Council which is chaired by 
Reg Jones of General Electric—is that it is not yet a drive. Unless 
we find a way to bring more than the preestimated 20,000 compa 
nies into it, and there is a great potential for export in our country, 
it just isn't going to work. We are not export minded, except in 
certain sectors of the economy. Yet the combination of export 
services and export transportation, as well as the actual exports, 
result in giving employment to about one out of eight Americans. 
And in States like mine, New York, and I have little doubt in 
States like Illinois, especially hi view of the enormous amount of 
agricultural exports which are now 25 percent of all the exports of 
the United States, they are matters of burning interest economical 
ly-

In order to get this export drive moving, in order to bring a large 
number of people into the export business and to make our own 
exports more competitive, we are going to have to review the 
antitrust laws in their extraterritorial application.
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My appearance here today is designed to urge the passage of our 
bill, which makes a little beginning in that regard, by including 
services as well as goods as the proper subject for Webb-Pomerene 
activity.

Second, to buttress the case for export promotion generally. We 
find ourselves constantly frustrated in dealing with cartels, and 
they are very tight abroad, and dealing with other actions which 
we consider in restraint of trade, and yet which are freely engaged 
in by others—not only aided and abetted by government, but pro 
moted by government in other parts of the world among trading 
nations.

I was a member of this committee in the -fifties when we re 
pealed so elementary a section of the law as would have permitted, 
under government authority and with government control, the oil 
companies of the country band together to face the oil embargo of 
1973. I have little doubt that the government had a big hand in 
what they did even though there was no law to cover it, so back 
ward are we in recognizing more than just economic conditions.

I urge the bill which we have introduced be passed. I urge that 
your bill, Senator Stevenson, be passed likewise, because it moves 
exactly along the same lines, as our bill, to wit, the furtherance of 
our national export drive.

In respect to the antitrust situation, I urge that we use this 
occasion as another opportunity to review the bidding, in which we 
are way out in left field, tying our own right hand behind our 
backs at the very moment when we need a change in this area 
more than lifeblood itself.

I ask unanimous consent that the Report of the National Com 
mission for the Review of Antitrust Laws and Procedures as it 
relates to the Webb-Pomerene exemption may be made part of our 
remarks directly on this bill and also the report of the business 
advisory panel, which as I say, is a very high-level operation, 
involving Mary Gardiner Jones of Western Union; William F. Ken 
nedy of General Electric; Otis M. Smith of General Motors; Jack 
Valenti of Motion Picture Association of America; Rufus Phillips of 
Airways Engineering; Robert P. Beshar of National Semiconductor; 
Seth M. Dabney of Caterpillar Tractors; and Barry E. Hawk of 
Fordham Law School.

Senator STEVENSON. They will be made part of your statement.
[The documents follow:]
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CHAPTER FOURTEEN: EXPORT 
ASSOCIATIONS

Recommendations

The Webb-Pomerene exemption should be reexamined 
by the Congress. If it is retained, it should be amended in at 
least two ways:

(a) The antitrust immunity for export associ 
ations should be made contingent on a showing of 
particularized need.

(b) Services should be included within the 
Act's coverage.

Historical Background

In 1914, Congress authorized the FTC to investigate 
"trade conditions in and with foreign countries where associ 
ations, combinations, or practices of manufacturers . . . may 
affect the foreign trade of the United States ...."' In this 
legislation, Congress was responding to concerns that certain 
conditions in the export market placed American firms at a 
competitive disadvantage vis-a-vis foreign cartels.

After more than a year of gathering information, the 
FTC released a two-volume report detailing its findings and 
recommending legislation that would permit cooperation 
among domestic exporters. 2 The FTC called attention to the 
existence and practices of the many powerful foreign cartels 
with which American companies were forced to compete 
overseas. It also noted the existence in various markets of 
highly effective buying cartels with which U.S. manufacturers 
had to deal. The Commission concluded that American firms 
should be free to combine their efforts for exports if they were 
to trade successfully in the world market on more equal terms 
with their organized competitors and buyers. Since the small 
businessman would then be able to share with others the
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relatively high costs of exporting, export trade would be 
promoted.

The FTC Report noted that considerable doubt existed 
within both the business and legal communities as to the 
application of the antitrust laws to export trade. This 
uncertainty, with the attendant possibility of prosecution, 
prevented American companies from cooperating in export 
activities and hindered a needed expansion of U.S. exports. In 
order to clarify the situation, the Commission recommended 
that legislation be enacted to remove this doubt.

The FTC Report led to the Webb-Pomerene Act of 
1918. 3 The main provision of the Act is Section 2, which 
declares that the Sherman Act shall not prohibit associations 
that are formed solely for the purpose of engaging in export 
trade. This exemption is conditioned upon the proviso that the 
association does not restrain the export trade of any domestic 
competitor of the association. Further, an association cannot 
"enter into any agreement, understanding, or conspiracy, or 
do any act which artificially or intentionally enhances or 
depresses prices within the United States of commodities of 
the class exported by such association, or which substantially 
lessens competition within the United States or otherwise 
restrains trade therein." 14 The Act also provides for FTC 
oversight of Webb associations.

Although the Webb-Pomerene Act has been in existence 
for 60 years, it has been subjected to FTC or judicial 
interpretation infrequently. The most significant inter 
pretation of the Act by the FTC is contained in an advisory 
opinion issued in 1924, known as the "Silver Letter."5 In that 
letter, the FTC declared that the membership of Webb 
associations could exist for the sole purpose of fixing prices 
and allocating sales for export markets. Most associations 
formed after the "Silver Letter" have limited their com 
mercial activities to fixing prices rather than performing
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selling and exporting functions which are now usually han 
dled by the individual members. 6 Thus, the common feature 
of export associations today is not their performance or 
efficiency or cost-reducing functions, but rather the pursuit of 
traditional cartel-related activities.

During the 60 years of the statute's existence, only two 
major judicial decisions on the subject have been rendered. In 
United States v. United States Alkali Export Association, 7 the 
court held that the Webb Act did not immunize from antitrust 
prosecution cartel agreements between export associations 
and foreign competitors; therefore, such associations could 
not lawfully agree with any individual or group of foreign 
producers or sellers to fix prices, set quotas, or allocate 
customers abroad.8

In United States v. Minnesota Mining and Manufacturing 
Co., 9 the court held that the Webb exemption is not available 
to members of an export association who jointly establish and 
operate manufacturing companies abroad. The greater 
significance of this case, however, is its identification of 
conduct that is permissible under the Act. In denying the 
Government's plea for dissolution of the defendant associ 
ation, the court found that a Webb association could: (1) 
agree to export only through that association, (2) agree that 
the association would purchase goods only from member 
producers, (3) refuse to deal with nonmembers, (4) fix prices 
for goods bought for export, (5) fix prices at which foreign 
distributors could sell the product, (6) agree not to withdraw 
from the association at will, (7) require its foreign distributors 
to refrain from handling the relevant product of competitors, 
and (8) charge higher prices to American exporters than to 
foreign distributors. 10
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The Exemption in Practice

Despite the high expectations at the time of its enact 
ment, it is generally agreed today that the Act has failed to 
promote U.S. exports materially during its 60 years of exist 
ence. 11 The hope that the antitrust exemption would result in 
the formation of hundreds of associations serving as joint 
selling agencies for small firms has not been realized.

The 1967 FTC study shows that from 1918 to 1965, there 
were only a total of 130 active associations registered with the 
FTC. 12 As of November 1978, there were only 29 active 
Webb associations. 13 Membership in these currently active 
associations consists of approximately 300 firms, although this 
figure includes duplications resulting from multiple associ 
ation membership by some firms. More than one-third of 
Webb associations have four or less members, while two- 
thirds have nine or less members.

The 1967 FTC study revealed that successful export 
associations are usually characterized by a membership con 
sisting of the leaders of an oligopolistic industry involving a 
homogeneous product. The results also indicated that large 
firms were the most common beneficiaries of the Webb- 
Pomerene Act. 14 Of the 465 companies that were members of 
export associations during the 1958-1962 period, only 79 
members (17%) had assets of one million dollars or less, and 
only 101 members (22%) had assets of one to five million 
dollars. In contrast, larger firms accounted for nearly 80 
percent of all exports assisted by the Webb exemption. 15

"One of the most striking findings" of its 1967 survey, the 
FTC stated, was the "comparative insignificance" of the 
contribution of Webb associations to total U.S. exports over 
the years. 16 During the 1958-1962 period, Webb-assisted 
exports accounted for only 2.4% of total U.S. merchandise 
exports. 17 In 1967 the FTC concluded that "(i]n no major 
area of the world is the total amount of U.S. exports increased
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to a significant degree by Webb-Pomerene association activi 
ty."18 It further stated that the Webb Act provided notable 
assistance to only a few "[ajmong the myriad products in 
foreign trade channels." 19

The latest FTC studies confirm these conclusions. Assist 
ed exports in 1976, the latest year for which the FTC has data, 
were only 1.5% of the total U.S. exports, relatively one-third 
less than in 1962. 20

The FTC empirical review in 1967 established that, in the 
majority of cases, firms seeking the antitrust exemption have 
been those "least in need of it, being capable of supporting 
export programs on their own accounts and, in fact, typically 
doing so."21 Moreover, associations that have been formed 
basically represent only a few products of a standardized 
nature.

A principal criticism directed against the WebbPomerene 
Act is that Webb association activities adversely affect domes 
tic markets. 22 Opponents of the Act argue that, by encour 
aging anticompetitive combinations in export trade, it invites 
the opportunity for similar restraints in domestic trade. 23 
While there have been instances of an export agreement 
being overtly extended to the domestic market,24 the more 
likely "spillover" effect of export associations relates to the 
exchange, among domestic producers in oligopolistic markets, 
of export information on future prices, costs, and production. 
The exchange of such information regarding foreign markets, 
all of which the Webb Act permits, can facilitate parallel 
pricing in the domestic market, or enable large oligopolists to 
coexist both at home and abroad.

Another objection is that the exemption is too broad to 
accomplish the stated objectives of the Act. The Sherman 
and Clayton Acts might not prevent the type of pro- 
competitive joint export ventures that are set up by sellers to
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derive economies of scale or to create countervailing market 
power.2S Furthermore, other means are available to achieve 
the desired results without compromising this country's basic 
attitudes toward competition. For example, export agents or 
brokers could be used to provide most, if not all, of the same 
services export associations were originally designed to pro 
vide.

A further criticism of the exemption is the questionable 
theoretical basis for allowing American firms to cartelize 
United States export trade.26 A major premise of the Act was 
that the existence of foreign selling cartels placed domestic 
firms at a competitive disadvantage. It is not clear, however, 
why U.S. companies should be considered disadvantaged and 
in need of protection under such circumstances. Traditional 
cartel theory shows that firms operating outside of cartels 
often benefit from the high prices set by the cartel. A non- 
member American exporter would be free to charge a lower 
price and take business away from the cartel. This theoretical 
argument is further strengthened by the fact that seldom has a 
Webb association member cited protection from a foreign 
cartel as its reason for joining the association.27

Finally, opponents also object that the exemption under 
mines United States Government credibility in advocating 
strong international antitrust rules. 28 As Robert Beshar, a 
witness appearing before the Commission, described it, 
"Webb-Pomerene is a bloody embarrassment" to the United 
States. 29 In foreign markets, U.S. Webb associations are 
rightly regarded as cartels. As a result, some nations have 
authorized the formation of national import or buying cartels 
to offset the market power of Webb associations.30 Such a 
consequence can have an adverse effect on American com 
petitors of the Webb association, who must then deal as 
individuals with the foreign import cartel.
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Arguments in Favor of Retention of the Act

Supporters of the Webb exemption argue today, as they 
did in 1918, that there is nothing inherently anticompetitive 
about Webb associations and that real benefits can accrue to 
small manufacturers who operate in a highly concentrated 
market if they join together for purposes of export. 31 The 
argument is advanced that many American firms continue to 
need today, as they did in the past, a means by which they 
can attempt to eliminate the economic disparity that exists 
between themselves individually and monopsonistic foreign 
buyers. The joint negotiating posture permitted by the Act 
might also be useful in dealing with foreign governments 
concerning trade or tax matters. 32 The argument also is made 
that, in order for firms to compete effectively in foreign 
markets, they need to obtain the economies of scale achieved 
by their larger rivals, both domestic and foreign, and that 
such advantages can be provided through the use of Webb 
associations. 33

Supporters of the exemption thus maintain that the Act 
remains useful. It removes uncertainty concerning the legality 
of joint exporting arrangements and, at least for some com 
panies, actually encourages export activity. Supporters be 
lieve the Act would be even more useful in increasing the 
volume of U.S. export trade, if the antitrust immunity applied 
to services as well as goods.34 It is argued that one of the 
main reasons the Webb Act has been underutilized is that the 
export of services has been excluded from the Act's 
exemption. Adding services to its coverage would be useful, 
especially to small and medium-sized companies interested in 
bidding on larger foreign contracts. 35

In order to broaden the Commission's perspective, a 
Business Advisory Panel was established to consider the 
Webb Act exemption and report to the Commission. 36 The 
Panel recommended that the exemption should be retained.
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The Panel found that several industries rely heavily on the 
Act and concluded that the present foreign trade deficit made 
this an inopportune time for repeal of the Act. The Panel 
thought that increased antitrust enforcement and a minor 
amendment to deal with potentially inconsistent international 
treaty obligations would effectively deal with the major 
objections to the Act.

Conclusions

The Commission, because of time constraints and com 
peting priorities, was not able to examine these issues at 
length. While all the answers are not clear, the questions 
raised concerning the exemption as presently drafted are 
substantial. The Act as drafted creates opportunities for 
significant anticompetitive spillover effects in domestic com 
merce. It creates an adverse environment for pro-competitive 
diplomatic initiatives. It would seem, moreover, that the pro- 
competitive purposes of Webb associations could be accom 
plished without antitrust immunity. In short, the 
methodological approach utilized by the Commission, when 
applied to the Webb-Pomerene Act immunity, would on the 
current record counsel its elimination. As a result, a number 
of Commissioners favor outright repeal of the Act.

A majority of the Commission, however, is unable to 
support such a definitive recommendation. Because of the 
limited time available to the Commission for study of this 
issue, and especially in light of the Business Advisory Panel's 
conclusion that the exemption is important to some industries, 
the Commission believes that a legislative reexamination of 
the necessity of such an exemption is warranted.

If the Congress concludes that some exemption in this 
area is desirable, any reformulated immunity statute should 
be limited to situations where the public benefits outweigh the 
potential harms. While the exact reformulation must await a
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more complete examination of the issues, the Commission 
offers the following general recommendations.

Currently, the virtually automatic nature of the 
exemption for export associations — regardless of such 
factors as the existence of foreign buying cartels, the com 
petitive structure of the U.S. industry, and the antitrust and 
trade policies of the relevant foreign governments — makes 
its scope overbroad. As the FTC concluded in 1967, "(t]he 
circumstances under which Webb associations are in the 
national interest appear to be limited, and therefore blanket 
exemptions which allow firms to increase their market power 
in international trade should be treated judiciously."37

Before American firms receive antitrust immunity for 
export business activities they should at a minimum be 
required to make a showing of need. The burden of proof 
justifying special treatment ought to be on those seeking such 
treatment. Whether this showing can or should be case by 
case, or whether particular categories of industries or types of 
associations could be dealt with as a group, is a subject that 
requires further study.

Any showing of "need" should be related to the Act's 
original purpose to enable entry by American companies in 
the world market on equal terms with combinations of their 
foreign competitors or customers. It was originally believed 
that cooperation among American exporters would help them 
reduce their export costs, expand effective demand for their 
products abroad, and gain access to export markets on 
improved terms. And while larger firms were not to be 
excluded from forming export combinations, the proponents 
of the original legislation heavily stressed the benefits which 
such combinations would provide small firms that were 
financially unable individually to engage in exporting. These 
considerations are legitimate matters for attention, and there 
fore, an appropriate "need" could be shown to exist where
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associations can provide genuine economies in the promotion 
and conduct of U.S. export trade or where associations are 
needed for the defense of legitimate'commercial interests.

To guard against the costs of any particular association 
outweighing any public benefits, any immunity grant should 
require a demonstration that the proposed association would 
not adversely affect either the domestic or international trade 
of the United States. In addition, any exemption granted 
should permit the President or his representative to prohibit 
or modify an export agreement if he finds that it may be in 
violation of treaties or other international obligations. The 
exemption could then become a bargaining tool in bilateral 
negotiations with other countries.

Finally, if after legislative reexamination a reformulated 
Webb exemption is retained, the Commission finds no basis 
for distinguishing between goods and services, especially since 
projects combining goods and services are an increasingly 
important form of exports.

Commissioner Javits filed separate views on this chapter, 
which are contained in Appendix B.
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Attachment A

BUSINESS ADVISORY PANEL
ON 

ANTITRUST EXPORT ISSUES

December 5, 1978
John H. Shenefield, Chairman 
National Commission for the Review 

of Antitrust Laws and Procedures 
Department of Justice Building 
Washington, D.C. 20530

Honorable Members of the Commission:
The Business Advisory Panel on Antitrust Export Issues 

was named by the President on October 27, 1978,* to report 
to this Commission in time for its views to be considered in 
the Commission's final deliberations. The Panel met twice, 
on November 3 and on December 1, 1978. At its December 1 
meeting, the Panel learned that on December 7 the Commis 
sion would be meeting to consider its findings and recommen 
dations on antitrust immunities and exemptions. Because it is

• The members of the Panel are:
Rufus C. Phillips, III, Chairman, President of Airways Engineering 

Corporation;
Robert P. Beshar, Attorney, Director, National Semiconductor, and 

former Deputy Assistant Secretary of Commerce, Director of Bureau of 
International Commerce and National Export Expansion Coordinator,

Seth M. Dabney, General Counsel and Secretary, Caterpillar Tractor 
Co.;

Professor Barry E. Hawk, Fordham Law School, and Chairman, 
International Trade Committee of the Section on Antitrust Law, Amencan 
Bar Association;

52-624 O - 79 - 12
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not possible to complete a report in time for that meeting, the 
Panel has decided to summarize its conclusions in this letter.

The Panel was asked by Commission Chairman 
Shenefield to concentrate its efforts on issues pertaining to the 
Webb-Pomerene Act. The Panel accordingly focused on 
proposals to repeal, to modify or to expand that Act. How 
ever, the Panel noted that, although the Act is of significant 
importance to certain industries such as the movie industry, 
existing Webb-Pomerene associations account for only 1.5 
percent of total American exports. The Panel was of the view 
that there exist other more significant antitrust export issues 
which the Panel did not have sufficient time to explore.

The Justice Department, Commission staff members and 
other experts in the field provided considerable oral and 
written information to the Panel. This included the staff 
options paper, a newly completed FTC report summarizing 
information provided in questionnaires sent to Webb-Pomer 
ene associations, information from the Justice Department 
concerning past business review letters, and letters from the 
Commerce Department, two Webb-Pomerene associations, 
and a law firm representing Webb-Pomerene associations 
supporting retention of the Act, as well as a letter from a 
constructors association urging extension of the Act to include 
services. In addition, various other statements for and against 
the Act, including the testimony and documents presented to 
this Commission, were reviewed by the Panel. Finally the 
Panel heard presentations by Mr. Frank Weil, Assistant 
Secretary of Commerce for Domestic and International Busi-

Mary Gardiner Jones, Attorney, Vice President, Western Union, and 
former Commissioner of the Federal Trade Commission;

William F. Kennedy, former International Counsel, now Counsel, 
General Electric Company;

Otis M. Smith, General Counsel, General Motors Corporation; and
Jack Valenti, President, Motion Picture Association of America, and 

President, Motion Picture Export Association of America.
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ness, Mr. Douglas Rosenthal, Chief of the Foreign Com 
merce Section of the Antitrust Division of the Justice Depart 
ment, and Mr. Joel Davidow, Director of Policy Planning at 
the Antitrust Division.

After considering all of the above evidence and after 
considerable discussion and debate, the Panel reached the 
following conclusions, which were unanimous.

Recommendations:
1. The Panel recommends that the Webb-Pomerene Act 

be retained at the present time. The Panel was persuaded 
that several industries rely heavily on the Act and that the 
business advisory process, although of some value, is not an 
acceptable substitute. In view of the present foreign trade 
deficit, the Panel concluded that this is a particularly in 
opportune time for unilateral repeal of the Act. The Panel 
determined that the two major objections against the Act, its 
alleged anticompetitive spillover effect in the United States 
and its alleged hindrance to international negotiations, could 
be brought into better focus by the means suggested in 
recommendations 3 and 4 below.

2. The Panel recommends that the Webb-Pomerene Act 
cover the export of services as well as goods. The Panel 
found no reason to exclude services from the Act and noted 
that projects combining goods and services are an increas 
ingly important form of export. The Panel concluded that the 
present Act could properly be interpreted to cover services or 
could be amended to make the coverage explicit.

3. The Panel recognized that operations of Webb- 
Pomerene associations can have domestic anticompetitive 
spillover effects. Although no hard evidence of'such effects 
was presented to the Panel, neither was there any demonstra 
tion of systematic surveillance. The Antitrust Division and
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the FTC presently have sufficient investigative powers under 
the Act to deal with this problem. Accordingly, the Panel 
recommends that these agencies use their powers fully, 
particularly to obtain economic data such as the international 
market participation and the export prices and price changes 
of Webb-Pomerene associations and the domestic market 
participation and prices of.the members of such associations. 
Where appropriate, action should be taken against Webb- 
Pomerene associations which misuse their antitrust ex 
emption.

4. The Justice Department has represented to the Panel 
that the existence of the Webb-Pomerene Act poses some 
problems in international negotiations at the United Nations 
concerning international codes of business conduct. To deal 
with any such difficulties, the Panel recommends that consid 
eration be given to an amendment to the Act along the 
following lines: "At such time as the United States undertakes 
international obligations by treaty or statute, to the extent that 
the operations of any Webb-Pomerene associations are incon 
sistent with such international obligations, the Justice Depart 
ment shall be authorized to seek a declaratory order from a 
United States District Court directing that those associations 
thereafter modify their operations so as to be consistent with 
such international obligations." Such a statutory provision in 
the Act could serve to blunt foreign arguments opposing 
American free trade initiatives on the ground of their incon 
sistency with internal American law.

In conclusion, the Panel would like to assure the Com 
mission that, although the time for deliberations was rela 
tively short, the Panel was able to devote sufficient time to 
consideration of the Webb-Pomerene Act to conclude unani 
mously that the Act should be retained at the present t:Tie 
and that it should cover services. At the same time the Panel 
wishes to emphasize that there are other more significant 
antitrust issues related to exports which require attention if 
the President's objective of lowering barriers to exports is to 
be achieved.

The Panel appreciates the opportunity to provide its 
views to the Commission.

Sincerely,

Rufus C. Phillips, III 
Chairman
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Senator JAVITS. Thank you for allowing me to break in to inter 
rupt Mr. Ewing's testimony, and let me explain that I was caught 
in debate on the floor on defense expenditures.

Senator STEVENSON. We are deeply grateful to you, Senator Ja- 
vits. You have been as interested in international trade and the 
international monetary system over the years as anybody in our 
Government. So we are grateful and your support will be helpful.

I might add that your appearance is timely. It conies in the 
middle of the opposition of the Justice Department to these bills. 
Let me ask, if I might, one question before you leave.

I sense, and it hasn't been mentioned, that the focus of antitrust 
concern should be shifting to the global marketplace. Under the 
dangers of divided markets, cartelization, and so on, in one-world 
marketplace, we don't give much attention to the effect of foreign 
competition in our own so-called relevant domestic marketplace. 
But if that sense is right, would we not be in a stronger position to 
negotiate against antitrust abuses in the global marketplace, and 
also in behalf of continued efforts to bring down nontariff barriers 
to trade in that marketplace, if this legislation were adopted.

INVOLVEMENT WITH DEVELOPING COUNTRIES

Senator JAVITS. We certainly would. We aren't nearly aware of 
the fact as we should be, considering our economic strength and 
considering the amount of interest which we have in the world 
where we not only have an interest in buying and selling, but 
where, let us remember, we are heavily involved with the develop 
ing countries who are also striving to fight exactly that same type 
of constraints in the global marketplace that we are. Now over 25 
percent of our exports are going to the really developing countries, 
so we have not only the usual interest, but we are having a totally 
new interest in their future.

Senator STEVENSON. If we give ourselves the same tools as our 
competitors, we would be in a stronger position from which to 
negotiate.

Senator JAVITS. Exactly. I may say to the chairman that we have 
tried that technique for loosening up a bit. In the trade adjustment 
assistance area, we are giving more discretion in tools we use. 
Similarly, in the MTN bill we just passed we gave a lot of discre 
tion to the President and the tools he can use. Why can't we apply 
a different standard in antitrust? After all, the antitrust laws 
weren't written in the Old Testament or the New. I think you are 
certainly right about that and I hope you carry it through here in 
this Committee, and I will help you on the floor.

Senator STEVENSON. Thank you. If you would like to stay around 
and help us with the Justice Department——

[Laughter.]
Senator STEVENSON. Mr. Ewing, I sense from the testimony of 

many of our witnesses the concern of businesses over the uncer 
tainty that is inherent in antitrust law and its application to the 
Webb-Pomerene associations. If I understand you, you recognize 
that concern and attempt to address it with the business review 
procedure you referred to. But will that procedure bind the Federal 
Trade Commission? Will it bind potential plaintiffs in treble dam-
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age suits or even the courts? If not, how effectively will it reduce 
the uncertainties which now discourage industries, perhaps, for 
example, including services, from forming Webb-Pomerene associ 
ations?

NO LEGAL CHALLENGES

Mr. EWING. Mr. Chairman, it would not legally bind the Federal 
Trade Commission or private plaintiffs. The practical effect, how 
ever, over the last decade or so, has been 180 degrees from that. To 
the best of my knowledge, neither the Justice Department nor the 
FTC has ever challenged a transaction or venture that we have 
cleared under our business review procedure. To our knowledge, 
there has not even been a private challenge to such transactions.

We know there has been no successful challenge to any proce 
dure we have cleared, any transaction we have cleared under our 
procedure. So it is a question of the degree to which there is 
uncertainty of business. If there is, in most cases I believe, really 
no question it will be legal under the antitrust laws, private coun 
sel to a company will say that. The company will go forward and 
not even bother to ask for a business review. It is only where you 
get into the fringe area we would be called upon. In those instances 
we certainly do contribute a degree of certainty to that business by 
giving that clearance.

Senator STEVENSON. The indications we have are there would be 
more associations but for these uncertainties. You do recognize 
these and you have your own response to them. That being the 
case, what is wrong with preclearance? You suggest that your 
assurances ought to be adequate. What is wrong with making sure 
they are adequate through a preclearance procedure.

Mr. EWING. Let me make plain I am not here urging repeal of 
the Webb-Pomerene exemption. I said that earlier and in my pre 
pared statement. I also said that if the Congress considers that it is 
needed, or to provide certainty or any other factor, then we would 
not object to its being broadened to include services.

We do support that portion of two of the bills that would require 
particularized need showing by applicants for antitrust exemption. 
Applicants should have to come in and explain what it is about the 
way they propose to offer this that would be questioned and for 
which this need for an exemption. Thus, in a large measure, I am in 
fact in support of certain portions of these bills.

Senator STEVENSON. Could you tell us a little about what the 
record has been as far as challenges to Webb-Pomerene associ 
ations or other joint exporting activities over the last 30 years?

Mr. EWING. The only challenge brought by the Justice Depart 
ment to a Webb-Pomerene activity was a case that went to the 
Supreme Court in the sixties. The last one before that would have 
been Minnesota Mining, which was 1950.

I don't think we are guilty of some charges, namely people who 
want to sabotage or do in the Webb-Pomerene associations. Our 
record doesn't bear that out at all. We are aware of the fact that 
Congress passed not only the Sherman Act, but the Pomerene Act 
as well.

Senator STEVENSON. How about private treble damage suits or 
FTC cases?
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Mr. EWING. I could supply an answer. I don't have it with me at 
the moment.

Senator STEVENSON. Thank you. Could you?
Mr. EWING. Yes.
Senator STEVENSON. Now the President in the statement you 

referred to on export policy said:
I have also instructed the Justice Department to give expedited treatment to 

requests by business firms for guidance of international antitrust issues under the 
Department's Business Review Program.

What has the Justice Department done in conjunction with the 
Commerce Department to describe the kinds of joint ventures un 
likely to raise antitrust problems?

JOINT VENTURES

Mr. EWING. We have recirculated the international guide to 
some 35,000 businesses and trade associations this summer. That 
guide attempts to cover as hypotheticals some joint bidding and 
joint venture arrangements. We believe that is a means of clarify 
ing the legality of business activity abroad.

We are now in the process of working through some guidelines 
on joint ventures in the research area which, if we can get them 
satisfactory to us, I hope we will shortly make public. These are 
areas in which we start with a proposition that we need a particu 
larized analysis of the venture to see whether the context in which 
it operates, the world context, in which it operates, is needed or 
whether on the other hand its purpose will be simply that of the 
ordinary monopolist or cartel which is either to raise price or 
reduce output, not to ship more goods but rather achieve higher 
private profit of the individuals concerned.

We have to make a balance in joint venture analysis, where you 
start with a proposition that you have to have a particularized 
analysis. We are trying to do enough of these analyses to give 
further clarification to businessmen kind of activity which is clear 
ly legal under the antitrust laws.

Senator STEVENSON. This guide was issued January 1977 and 
revised March 1977. The President's statement was September 
1978. Are you suggesting that his instructions to the Justice De 
partment will be complied with by reissuance of this 1977 guide 
plus the clarification with respect to research?

Mr. EWING. I am suggesting that those are two of the principal 
tools we have that we are using in order to carry out his directive. 
It is a matter of clarification. It is a matter of carrying a message, 
even if the message was written in 1977, to make certain it is 
properly perceived by the business community.

The President recognizes in his remarks a great part of the 
problem is perception.

Mr. STEVENSON. Let me conclude with a more general question.
As I indicated earlier, I sense that foreign competition is not 

given full credit by the Justice Department when it assesses compe 
tition in a relevant market. Leaving aside the global marketplace, 
foreign competition is frequently the most effective competition in 
our domestic market.
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Chrysler is discovering how effective it can be, and I gather there 
are some indications that General Motors may be less concerned 
about the application of U.S. antitrust laws because of foreign 
competition in the domestic market.

It has been a long time since I studied antitrust law, but my 
sense is the Justice Department doesn't give much credit to foreign 
competition in the domestic market.

Take IBM as another example. The Japanese semiconductor and 
electronics industries are organized and subsidized by their govern 
ment. This year they r.re going to produce fourth generation com 
puter technology. That is about the highest of the high technology. 
It will hit IBM.

In the meantime the Justice Department is still prosecuting 
IBM. Is that kind of development, namely the introduction of com 
petitive technology in the U.S. market taken into account by the 
Justice Department in determining when to prosecute and when to 
continue prosecution?

Mr. EWING. I think I can answer the question by saying yes. We 
certainly attempt to evaluate any particular market in terms not 
only of the U.S. companies competing in it but also in terms of the 
foreign companies competing in it. We like to see what the actual 
competitive situation is, whether the product is being produced by 
a domestic entity or a foreign company.

To the extent that any relevant market may in fact be larger, if 
someone could prove that to us we would be glad to examine it and 
consider it. In fact, in at least one merger situation where we 
didn't prosecute, we did hear arguments about the world market.

I am not saying we agreed with them but we certainly are 
perfectly content to have people come and argue that position to 
us. If those are the facts of the world we live in today, we want to 
know those facts. To the extent there has been a change in percep 
tion of markets in the last few years, I would say, I think the 
Justice Department moved with it since we understand more than 
we are perhaps given credit for about the international implica 
tions of what this country's businesses are doing.

20,000 POTENTIAL EXPORTERS

Mr. STEVENSON. Well, one last somewhat general question.
I was not surprised by the position of the Justice Department on 

the trading company bill. Another branch of the Government, the 
Commerce Department, has indicated that there are 20,000 poten 
tial exporters in the United States—potential, including very small 
companies.

These companies feel at least that they can't compete in foreign 
marketplaces effectively because they don't have the services avail 
able to them. Their competitors in other countries are represented 
by trading companies. One of the purposes of the trading company 
legislation is to involve smaller companies in competition in for 
eign markets.

If the Commerce Department, which supports this legislation, 
feels that effective competition by small American companies re 
quires trading companies to represent them, and in fact trading 
companies do involve the smaller companies of other countries
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effectively in world commerce, how will the position of the Justice 
Department help those small companies survive in the local mar 
ketplace, which I assume is an objective of the Justice Department 
and antitrust laws?

Mr.JSwiNG. Let me clarify our position on that issue.
We are not arguing here at all that this country doesn't need 

trading companies. We are not in any way commenting for exam 
ple on the tax aspects as to which we defer entirely to the Treasury 
Department.

Our only comment was as to the creation of a special antitrust 
exemption for any trading companies that are registered under the 
act. We don't under traditional antitrust analysis see where any 
legitimate activities of trading companies would run afoul of the 
antitrust laws.

Consequently, before we would support or cease to object to 
creation of a new antitrust immunity, we would like to know about 
the specific activities in which those trading companies are expect 
ed to engage in that would violate the antitrust laws and which 
would have a substantial adverse effect on the foreign or domestic 
commerce of the United States—that elements you would have to 
have in order to violate the antitrust laws.

We want to know in short what it is those trading companies 
would be doing that would violate our laws and thus restrain our 
foreign and domestic commerce to the United States before we 
could state we support or could not object to an exception. That is 
all we are saying in this testimony.

Senator STEVENSON. I am delighted to have that clarification. We 
already told you what they will do. They will do what other trading 
companies of other countries do to us. They will represent compet 
ing product lines, and do it in all parts of the world. We don't have 
any trading companies. The large grain trading companies aren't 
trading companies, Mr. Bergsten notwithstanding. These trading 
companies might compete with the grain companies.

We have some export management companies. They could pro 
vide a full range of services, from hanking to contract services to 
market analysis to the sale of products, including competing prod 
ucts. They could offer different prices to meet the price competition 
in different parts of the world, obsorbing exchange rate fluctu 
ations as they go.

We don't have any trading companies in this country with which 
to compete effectively for basically two reasons, although there is a 
lot of interest in industry and the banking community in creating 
them. The two reasons are, leaving aside banking laws, antitrust 
prohibitions or uncertainties and some problems in the internal 
revenue code.

Now I can tell you more about what they will do but I suspect 
you already know.

Mr. EWING. I am not certain by any means that I have in my 
head the kind of detailed knowledge of what you contemplate. I 
would say that if the bill contemplates large multinational corpora 
tions, conglomerate corporations, banding together and deciding 
how to divide up the world, then we certainly do oppose the anti 
trust exemption for that.
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I would also emphasize that this country is founded on the idea 
that competition, even among companies abroad, will sell more 
goods and services than is competition is absent.

Senator STEVENSON. Now you are getting to what Senator Javits 
and I were talking about. I share that concern—dividing up the 
world, dividing markets—that is a legitimate concern.

But we were suggesting to you that that concern requires an 
international response. Our antitrust laws aren't extraterritorial. 
We can only prevent multinationals from dividing up foreign mar 
kets. They interfere with and prevent the United States from effec 
tively trading. There are prohibitions apparently against trading 
companies.

But with a stronger competitive position in the world as a result 
of fewer disincentives and some incentives for trading companies, 
we might be in a stronger position from which to negotiate an 
international response to the problem you are concerned with, 
which is a very legitimate concern, but one we can't extraterritor- 
ially solve and are in a very weak position to attempt an interna 
tional solution.

Mr. EWING. I felt right at home this afternoon in having Senator 
Javits give his presentation in the middle of our discussion. As you 
know, Senator Javits and Assistant Attorney General John Shene- 
field have engaged in quite a dialog in this area for some time at 
the National Commission for the Review of Antitrust Laws and 
Procedures and elsewhere.

I think it has been useful. One of the comments made in rely to 
Senator Javits at one point was to say that it was odd when we 
were faced with a cartel abroad we responded by a cartel instead of 
responding by having our two or more independent companies 
compete vigorously by lowering the price below what the foreign 
cartel was selling at and thus gain the business in the United 
States.

There is a bit of that kind of analysis that has to go on when you 
think about creation of trading companies if you are considering 
allowing our large conglomerate enterprises to create cartels on 
our side in order to meet cartels abroad.

COMPETITION ON PRICE AND QUALITY

You need to remember the best way to get our exports flowing 
from this country to another country is to compete on price and 
quality and have a better product and undercut the price being 
charged by the foreign cartel.

Senator STEVENSON. That is a purpose of the trading company.
Mr. EWING. To the extent that we are to survive today as indi 

vidual concerns, to mount a campaign on a scale necessary to 
accomplish this, that is possible under existing antitrust laws and 
existing antitrust analysis. That approach would point toward some 
kind of particularized need to test for any particular trading com 
pany in which case you could utilize the business review procedure.

For example, in 1970, 11 construction companies came to us and 
stated they wanted to get together to bid on a massive project. We 
said fine. We gave them a clearance very quickly and they went 
and engaged in it jointly.
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Senator STEVENSON. I don't see how that will help with 20,000 
small potential export businesses. Well, there is enough common 
ground here to continue the discussion. Maybe we can come up 
with some safeguards that would satisfy your concern and do what 
we want to do, which is to improve competitiveness in the United 
States and the world over the long haul and prevent anticompeti 
tive behavior.

We may have additional questions. If so, I will send them in 
writing. Thank you very much.

Senator STEVENSON. Our next witness is Mr. Daniel Schwartz, 
Deputy Director of Bureau of Competition, FTC.

Welcome. You, too, are welcome to summarize your statement if 
you would like to enter it in the record.
STATEMENT OF DANIEL SCHWARTZ, DEPUTY DIRECTOR, BU 

REAU OF COMPETITION, FEDERAL TRADE COMMISSION, AC 
COMPANIED BY CARL HEVENER, ATTORNEY, BUREAU OF 
COMPETITION
Mr. SCHWARTZ. Thank you. I have brought with me to the table 

Mr. Carl Hevener, staff attorney responsible for administrating 
this program that you have been discussing today and yesterday, to 
answer any specific questions you might have.

In light of the testimony that occurred, I would like to only very 
briefly summarize my statement and respond to questions you 
might have.

I am pleased to have this opportunity to present our views con 
cerning proposed legislation to encourage export trade. The impor 
tant questions being considered here relate to whether antitrust 
immunity is necessary to encourage this and, if so, whether any 
revisions are required to insure that an acceptable level of export 
trade is achieved.

I discussed in my statement a number of aspects of the specific 
bills before the subcommittee. I would like, if the Chairman would 
permit, to go directly to the conclusion.

Senator STEVENSON. Please do. The full statement has been en 
tered into the record.

Mr. SCHWARTZ. Each of the bills under consideration offers use 
ful suggestions concerning the promotion of export trade and the 
administration of a limited antitrust immunity for export trade 
organizations. Several suggested modifications in the laws relating 
to export trade organizations should be given serious consideration.

REGISTRATION OF EXPORT TRADE ORGANIZATIONS

First, we recommend that the Secretary of Commerce or some 
other agency be assigned the lead role in promoting trade by 
encouraging the registration of export trade organizations. Admin 
istrative functions related to registration of export trade organiza 
tions should also be performed by that agency.

We support the proposal to transfer the responsibility for Webb- 
Pomerene organizations to the Department of Commerce.

At the same time, care should be taken to insure that export 
trade organizations don't pose an undue threat of restraints of 
trade in domestic commerce. Antitrust protection should be grant-
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ed only if necessary to promote export trade and only to the extent 
necessary for that purpose.

The subcommittee should consider proposals that provide limited 
certification and immunity based on a showing of need.

In addition, we are concerned that domestic trade restraints 
falling outside the limits of antitrust immunity should be subject to 
meaningful penalties in order to deter such restraints. Thus, we 
support provisions—such as that in S. 1663—that would leave in 
tact the full range of government enforcement of the antitrust law 
against organizations whose activities unduly restrain domestic 
trade or the trade of a competing exporter.

It may also be appropriate to provide for private damages in 
cases where export associations restrain domestic trade. Considera 
tion should be given to insulating export trade organizations from 
criminal penalties and treble damages only when they act within 
the scope of their certification.

LIMITED ANTITRUST IMMUNITY

We also endorse the inclusion of services within the scope of any 
limited antitrust immunity. However, we suggest that trade in 
patents, licenses, and know-how should be included only when 
incidental to the sale of goods.

Finally, we urge the subcommittee not to lose sight of the very 
basic question before it, that is, whether any antitrust immunity 
ought to be granted to encourage export trade. The Congress 
should reexamine the necessity of antitrust immunity for export 
trade associations.

The National Commission for the Review of Antitrust Laws and 
Procedures cited spillover effects on domestic competition and the 
availability of export agents or brokers that could provide many of 
the services export associations were designed to provide as factors 
arguing against the wisdom of an export trade association 
immunity.

In addition, that body questioned the theoretical basis of an 
immunity being necessary to counteract the power of foreign car 
tels. The report pointed out that individual American firms selling 
abroad may benefit from high prices set by foreign cartels; they are 
free to charge lower prices and take business away.

Let me make clear that we don't necessarily reach any conclu 
sions but encourage the subconrmittee to inquire as to whether a 
basis for the need for an exemption is there.

No matter how this issue is resolved, I agree the issue raised by 
the National Commission deserves very serious consideration.

I will take any questions.
[Complete statement of Mr. Schwartz follows:]
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STATEMENT OF

DANIEL C. SCHWARTZ
DEPUTY DIRECTOR

BUREAU OF COMPETITION
FEDERAL TRADE COMMISSION

I am pleased to have this opportunity to present our views 

concerning proposed legislation to encourage export trade 

expansion. The important questions considered here relate to 

whether antitrust immunity such as that contained in the Webb- 

Pomerene Act is necessary to encourage export trade expansion 

and, if so. whether any revisions are required to ensure that an 

acceptable level of export trade is achieved with the least 

anticompetitive results.

Briefly, our principal recommendations are:

(1) The Subcommittee's first order of business should be to 

determine whether antitrust immunity for export trade 

associations is really necessary. The primary recommendation 

made by the National Commission for the Review of Antitrust Laws 

and Procedures concerning the Webb-Pomerene Act was that Congress 

should carefully examine the need for antitrust immunity for 

export trade associations. We agree with that recommendation and 

believe it constitutes a necessary first step.

(2) The Secretary of Commerce or some other agency should 

be given primary responsibility for promoting export trade 

expansion and the formation of export trade organizations. To 

the extent that such activities continue, we support transferring 

export trade association registration and related administrative 

functions to the Secretary.

(3) The antitrust enforcement agencies should be given 

primary authority to develop guidelines outlining the
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circumstances under which antitrust immunity is afforded to 

export trade associations. Antitrust immunity should be granted 

only upon a showing by an association that the immunity is 

reasonably necessary to promote the export trade expansion 

objectives of the Act, and that those objectives cannot be 

achieved in some other manner that poses less danger of restraint 

of domestic trade.

(4) If the facts warrant granting limited antitrust 

immunity to export trade associations, the definition of export 

trade should be expanded to include services. We oppose, 

however, any effort to lessen antitrust protection where there is 

a danger of an anticompetitive impact on domestic trade or 

restraints against competing exporters in the absence of a strong 

showing that export expansion cannot be attained without some 

form of antitrust immunity.

(5) At the very least, activities not primarily related to 

export trade and willful or knowing restraints of domestic trade 

should remain subject to stringent penalties and to private civil 

remedies. In all cases, penalties should be sufficient to deter 

domestic restraints.

THE WEBB POMERENE ACT

The Export Trade Act, also known as the Webb-Poraerene Act, 

was adopted in 1918 during a period of resurgent interest in 

foreign trade. The basic purpose of the Act is to increase 

exports by granting antitrust immunity to domestic competitors 

for joint activities in export trade that might otherwise be
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illegal. For example, the Webb-Pomerene Act allows firms that 

are competitors in domestic markets to jointly fix export prices 

and allocate foreign markets — activities that could in some 

circumstances violate the antitrust laws in the absence of an 

exemption.

The Webb-Pomerene Act provides that any two or -nore persons 

nay form an incorporated or unincorporated association, the sole 

purpose of which is to export merchandise. The formation of such 

an association is immune from application of the federal 

antitrust laws, and each subsequent agreement or act by the 

association in the course of export trade is also exempt unless 

It adversely affects domestic trade or constitutes an unfair 

method of competition directed against domestic export 

competitors.

In exchange for this narrow antitrust immunity, associations 

and their members are required to file simple registration 

statements (and annual updates), and furnish any additional 

information requested by the Federal Trade Commission, 

Associations are subject to readjustment proceedings initiated by 

the Commission when necessary to maintain compliance with the Act 

and the antitrust laws.

If the Commission finds that an association is not in 

compliance, it may make a recommendation for readjustment of the 

association's organization or activities. Upon failure of the 

association to accept its recommendation, the Commission may 

refer the matter to the Attorney General, who may bring 

proceedings pursuant to the antitrust laws.
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A federal court held in the 1944 Alkali opinion that this 

administrative readjustment proceeding is not a prerequisite to 

enforcement action by the Attorney General pursuant to the 

antitrust laws. 1 No readjustment proceedings have taken place 

since the 1940's. Since that time, governmental enforcement has 

been through direct action pursuant to antitrust and trade 

regulation laws.

The Webb-Poraerene Act has been of very limited success in 

promoting export trade. As part of the Commission's 

responsibility to administer the Webb-Poraerene Act, the staff of 

the Commission published in 1967 a staff report entitled Economic 

Report on Webb-Pomerene Associations; A Fifty Year Review. The 

report concluded that Webb-Pomerene associations were relatively 

unimportant to the goal of increasing export trade and were 

likely in the future to contribute even less to that end. A 

brief staff analysis of special reports filed by export trade 

associations at the end of 1977, entitled Webb-Pomerene • 

Associations; Ten Years Later, does not suggest any 

significantly changed conditions since the time of the 1967 

report that would alter its conclusions. For example, in 1976, 

Webb-Pomerene associations assisted in only 1 1/2% of United 

States exports. At the same time, the 1967 report warned that 

antitrust enforcement could be necessary to prevent the effects 

of collusive export practices from spreading to the domestic 

economy.

1. United States v. United States Alkali Export Ass'n, 
Inc., 58 F. Supp. 785, 787 (S.D.N.Y. 1944).
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Some critics charge that the limited success of the Webb- 

Pomerene Act in encouraging exports is an indication that the 

antitrust immunity contained in that Act does not provide 

meaningful antitrust protection for export trade associations. 

Two reasons are frequently cited. First, it has been asserted 

that the present antitrust immunity is not sufficiently well- 

defined to provide clear guidance of which activities are 

immunized and which may still be subject to the antitrust laws. 

An association must conduct export trade activities at peril that 

these activities might result in substantial adverse effects 

within the United States. Even an unintended effect on domestic 

trade could subject the association to antitrust enforcement; and 

whether or not a substantial effect on domestic commerce exists 

may sometimes be uncertain. Second, some critics assert that the 

antitrust enforcement agencies have been too prone to challenge 

the activities of export trade associations. Government suits, 

along with the threat of private treble-damage actions have been 

asserted to be serious concerns of prospective members of export 

trade associations that may hinder the formation of such 

associations and prevent existing associations from more 

effectively promoting export trade.

Another frequently cited criticism of the export trade 

association immunity is its limitation to goods, wares, and 

merchandise. The Act provides no immunity for joint exporting of 

services. As a result, construction and engineering firms 

indicate they can find no benefit from the Act, while many other 

exporters may be apprehensive that the Commission or a court will

52-624 0-79-13
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find that the ancillary services they provide connected with 

export sales are outside the course oC export trade protected by 

the Act. .

HEED TO IMPROVE THE WEBB-POMERENE ACT

Before discussing the three bills before the Committee, I 

would like to outline broadly some areas in which we believe the 

present law could be improved. First, transferring the 

responsibility for registering export trade associations and 

promoting export trade from the Federal Trade Commission to 

another branch of government could contribute both to the goal of 

export trade expansion and to protecting the domestic economy 

from trade restraints. Transfer of administrative functions to 

the Secretary of Commerce or some other Executive department 

concerned with exports would facilitate more effective export 

expansion efforts by the government, and remove the tension the 

PTC experiences between its dual roles as gatekeeper of an 

antitrust immunity and antitrust enforcement agency.

Second, we endorse limiting antitrust immunity to the 

activities of associations that are demonstrated- to be reasonably 

necessary to expand export trade. This recommendation was 

contained in the FTC's staff report, A 50-Year Review, and was 

reiterated in the Report of the National Commission-for the 

Review of Antitrust Laws and Procedures. The 50-Year Review 

emphasized the danger that collusive practices in export trade 

may spread to the domestic economy; and in our view, sound 

antitrust and competition policy dictates that enforcement not be
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ri Laxsd beyond the point that is reasonably necessary for 

attainment of other legitimate policy objectives, such as export 

trade expansion. These objectives should be pursued in the least 

r-ii-.icompetitive manner available, and in no instance should they 

;;«•! permitted to create a danger of competitive restraints in the 

domestic economy without offsetting export benefits.

Third, we support the recommendation of the 50-Year Review 

that the Commission be given clear authority to take preventive 

action to eliminate activities that would probably result in 

anticompetitive effects in domestic commerce if they were to 

continue. Clarifying the authority of the Commission to take 

prophylactic action would help provide the guidance that export 

:.-a<3e associations require to avoid serious violations at the 

sane time that it helps achieve export objectives with the least 

anticompetitive results.

For example, in a readjustment proceeding concerning the 

Carbon Black Export Association, the Commission recommended that

•-.<•>•? association establish separate offices and staffs from a

••••'! * "red domestic trade association, apparently solely to 

»« Unnate the appearance and potential of anticompetitive 

I'^ivlty. 2 Had the association refused to comply voluntarily, it 

is questionable that the Attorney General could have successfully 

undertaken enforcement action pursuant to the Sherman Act.

Fourth, the antitrust immunity of export trade associations

•?>:'.=!'.cl be defined as precisely as possible consistently with

> ":aibon Black Export, Inc. 46 F.T.C. 1245, 1414-15, 1417 
! 1949) .
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effective antitrust enforcement. Moreover, the parties who may 

sue and the penalties for antitrust violations by export trade 

associations sould be clearly delineated. Associations and their 

members will feel confident about administration of an export 

trade association antitrust immunity only if they understand what 

activities may be outside the immunity and what action may ensue 

for activities outside the scope of their authorizations.

A certification procedure might provide the means for 

balancing export associations' need for certainty against the 

need for antitrust enforcement to protect domestic trade. 

Relatively greater protection from antitrust penalties could be 

given for activities that are within the scope of a certification 

(but with an incidental anticompetitive effect on domestic trade) 

than for activities outside the scope of such a certification. 

For example, civil suits by the government or private single- 

damage actions could be appropriate for activities within the 

scope of the certification, and full antitrust penalties — ' 

including criminal penalties and treble damages — could be made 

available for activities outside the scope of the certification.

Finally, we recommend that the scope of any antitrust 

immunity for export associations that may be appropriate be 

expanded to include services. The Act's antitrust immunity is 

now limited to "goods, wares, or merchandise." In our view, 

adding "services" to the definition of export trade would both 

alleviate existing uncertainties and open up a wider range of 

exports to expanded sales effort pursuant to the Act. A strong 

consensus appears to exist in support of this modification. We
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add only one caveat. Trade in patents, licenses, and know-how 

should be immunized only when incidental to the sale of goods, 

wares, merchandise or services. Otherwise, the Act could 

encourage frustrating the goal of export trade expansion by 

facilitating the transfer of know-how abroad even when the effect 

was to stimulate foreign production at the expense of American 

exports.

I will now turn to the three .bills being considered by the 

Subcommittee.

S. 864

The Export Trade Association Act of 1979 (S. 864), 

introduced by Senator Danforth for himself and others, places 

primary policy emphasis upon export expansion. It transfers 

administrative responsibility to the Secretary of Commerce and 

charges him with encouraging the formation of export trade 

associations. It also adds services to the definition of export 

trade and establishes a requirement that export trade 

associations demonstrate that their activities serve to preserve 

or promote export trade in order to qualify for registration. 

The Secretary, Attorney General, and Chairman of the Federal 

Trade Commission would be equally responsible for publishing 

guidelines to determine compliance with the standards for 

certification. Other less significant provisions include a ban 

on participation in export trade associations by U.S. 

subsidiaries controlled by foreign entities, more or less 

automatic certification of associations already registered
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pursuant to the Webb-Pomerene Act, and an evaluation study to be 

conducted at the end of seven years.

S. 864 could be interpreted to severely limit antitrust 

enforcement. The only remedy it would provide for private 

parties injured by restraints of domestic trade by export 

associations apparently would be to petition the Secretary of 

Commerce to conduct a proceeding to determine whether the 

activities of the association failed to meet the requirements for 

certification. If the Secretary, in consultation with the 

Attorney General and Chairman of the Federal Trade Commission, 

determined that the allegations state a basis for investigation, 

he would be required to conduct an adjudicatory proceeding to 

ascertain the validity of those allegations. Upon finding that 

the allegations were true and that the association had failed to 

meet the requirements for certification, the Secretary would 

initiate a court action for injunctive relief to revoke or amend 

the certification. In addition, the Secretary and other 

unspecified government officials would be empowered to undertake 

this type of court enforcement action on their own initiative. 

In addition to these judicial remedies. Section 5 of the bill 

would give the Secretary administrative jurisdiction to require 

amendment of an association's certification, require that the 

organization or operation be modified to correspond with the 

certification, or revoke the certification, in whole or in part, 

upon a finding made in an adjudicatory proceeding that the 

association, its members, or its export trade activities do not 

meet the requirements for certification and exemption.
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S. 864 does not make totally clear whether or to what extent 

antitrust enforcement agencies might bring civil or criminal 

enforcement proceedings against an association and its members 

pursuant to the antitrust laws for activities having substantial 

restrictive effects within the United States. The remedies 

available to private parties petitioning the Secretary of 

Commerce appear to be limited to the civil action for revocation 

of a certification or an injunction authorized by Section 4 of 

the bill. In addition, S. 864 could be interpreted to limit the 

remedies available in government suits to those enumerated in 

Section 4 of the bill. As we read the bill, existing antitrust 

remedies would remain available to the government; however, it 

could be argued that given the bill's apparent purpose to 

encourage export trade associations by insulating them from 

antitrust liability, limiting remedies to those contained in the 

bill is necessary for accomplishment of that purpose and 

therefore intended.

S. 864 also prohibits disclosure of any information 

concerning an application and certification except pursuant to 

court order. Such an order is available only upon application 

authorized by the head of a department or agency undertaking an 

enforcement investigation or proceeding.

S. 864 would substantially alter the terms of the Webb- 

Pomerene Act. The Webb-Pomerene Act defines the export trade in 

terms of an exemption for agreements and acts that may lessen 

competition in export trade, unless those activities 

substantially lessen competition within the United States (or



194

with other domestic exporters) as well. As I.have already noted, 

it has been criticized as providing insufficient guidance to 

exporters of the precise scope of the antitrust immunity it 

creates and insufficient protection from liability for 

associations that may restrain domestic trade. S. 864 seeks to 

reduce the level of uncertainty by providing a more explicit 

certification authorizing immunity for particular export trade 

activities and by reducing the antitrust sanctions available.

Four of the standards for certification and exemption 

provided in S. 864 are essentially equivalent to the standards of 

the Webb-Poraerene Act. In addition, however, S. 864 provides 

antitrust immunity only for activities that preserve or promote 

export trade and includes a prohibition against licensing 

patents, trademarks, and technology or know-how other than when 

incidental to the course of export trade in some product or 

service.

S. 864 would require the Secretary, the Chairman, and the 

Attorney General jointly to promulgate guidelines to be used by 

the Secretary in determining whether an association, its members, 

and its activities qualify for the antitrust immunity created by 

the bill. The Webb-Pomerene Act provides no guidelines for 

registration, other than that an association consist of two or 

more persons and be formed solely for the purpose of export 

trade. Pursuant to Webb-Pomerene, whether the organization and 

activities of the association exceed the bounds established for 

immunity may be determined after registration.
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Although S. 864 embodies some improvements to the webb- 

Pomerene Act, we would prefer to see some changes in the bill in 

order to prevent any unwarranted threat of domestic trade 

restraints by export trade associations. First, as I have noted, 

S. 864 could be interpreted to limit the antitrust liability of 

export trade associations (and, presumably, their members) to 

injunctive relief prohibiting activities that restrain domestic 

trade and modification or revocation of the associations' 

certifications. Under this interpretation, no civil damages or 

criminal enforcement would be available, regardless of whether 

the association's conduct was within the scope of its 

certification. Such a scheme would in our view be undesirable; 

in effect, export trade associations would be invited to violate 

the antitrust laws without penalty. If this result is not 

intended, S. 864 should be modified to make clear that all 

antitrust remedies are available in government suits. At least 

in the case of associations that act outside the scope of their 

certifications, the deterrent effect of potential treble damage 

and criminal actions should not be abandoned. Some penalty — 

although perhaps less stringent — should be available to deter 

restraints of trade by associations acting within their 

certifications.

Second, S. 864 should provide a mandate to the Secretary of 

Commerce to approve certification for only those activities that 

promote export trade with the least danger of domestic 

anticompetitive effects.



1%

Finally, we have significant difficulties with the strict 

limits S. 864 would place on the availability to the antitrust 

enforcement agencies of information contained in applications for 

certification. S. 864 would undermine our existing ability to 

monitor export trade associations and prevent restraints of trade 

by severely restricting accessibility to information concerning 

association organization and activities. If en adequate 

antitrust immunity is provided for export associations, we see no 

need to restrict access to information-contained in applications 

for certification.

S. 1499

The Export Trade Activities Act (S. 1499), introduced by 

Senator Roth, would make the Federal Trade Commission solely 

responsible for certification of export trade associations and 

for administrative proceedings to enforce compliance based on 

guidelines promulgated jointly with the Attorney General. 

Services would be added to the definition of export trade, with 

the express exclusion of patents, licenses, trade secrets, or 

technology except to the extent-that such technology is 

incidental to the sale of products or covered services.

S. 1499 would provide for certification of export trade 

associations and an antitrust immunity for their activities unless 

they restrain trade within the United States, substantially 

decrease competition within the United states, or substantially 

restrain the export trade of domestic competitors. The 

Commission would issue certifications subject to reasonable terms
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and conditions designed to ensure compliance and equitable 

treatment.

Commission enforcement would be directed at either failure 

to comply with the terms and conditions of an association's 

certification or conduct inconsistent with the requirements for 

certification. Once a determination was made by the Commission 

that an association had exceeded the boundaries of its authority, 

a variety of administrative remedies would be available. In 

addition, injured persons would be able to bring private actions 

if the unlawful activities had as a purpose or as a primary 

effect a result prohibited by the requirements for obtaining 

immunity. This remedy.would be limited, however, to single, 

compensatory damages.

The creation of an exclusive administrative remedy and a 

limited right of private civil action apparently would cover only 

anticompetitive effects with respect to "export trade activities 

of [an] association" (Section 5(d)(l)). Criminal and civil 

antitrust enforcement proceedings apparently would remain 

available if an association engaged in non-export-related 

activities that restrained trade, lessened competition, or 

injured domestic competitors in the export market.

Existing export trade associations would be certified upon 

filing applications that did not reveal on their faces that the 

associations were not qualified.

S. 1499 differs from S. 864 most importantly in that it 

would provide for certification by the Federal Trade Commission, 

would require the Attorney General and Chairman to publish
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guidelines foe certification, and would give the Commission 

exclusive primary jurisdiction over export trade association 

organization and activities, at least with respect to export 

trade activities.

The Commission would in the first instance determine whether 

an association had failed to comply with the terms and conditions 

of its certification or had restrained domestic trade, decreased 

domestic competition, or restrained the export trade of a 

domestic competitor. If an association exceeded the authority of 

its certification, the Commission would have authority to amend 

or revoke that certification or to refer the matter to the 

Attorney General for prosecution — presumably, including 

criminal prosecution — under the antitrust laws. In addition, 

following a Commission determination that an association had 

exceeded the scope of its certification, private parties would be 

able to sue for compensatory damages, but only when the 

association's purpose or primary effect was to restrain domestic 

trade.

S. 1499 also differs from 3. 864 in that it would expressly 

include members of associations as well as the associations 

themselves within the protection of the Act, it would establish 

no requirement of a showing that joint export activities immune 

from the antitrust laws serve to promote export trade to qualify 

for certification, and it would make no specific provision for 

future evaluation of the Act. S. 1499 would establish no 

requirement to demonstrate necessity as a prerequisite to 

certification, and would leave administrative responsibility in 

the hands of the Federal Trade Commission.
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The principal merits of S. 1499 are that it would expand the 

definition of export trade to add services, would make more 

specific the precise scope of each export trade association's 

antitrust immunity, and would authorize the Commission to 

prohibit activities that are inconsistent with the requirements 

for immunity.

We see several problems with S. 1499. It is not clear to us 

that the Commission is the best place to lodge responsibility to 

administer an export trade expansion act. I have already pointed 

out that we have some trouble adequately administering both an 

antitrust enforcement and an antitrust exemption program. We 

would prefer to give the export trade expansion program a true 

test by placing it in the hands of an agency, such as the 

Department of Commerce, committed to its success.

Some other points should be made. First, conditioning 

private suits on a prior determination by the Commission that an 

export association had acted outside its authority could result 

in involving the Commission in private litigation of allegations 

that export trade associations have committed antitrust 

violations. This problem could arise, for instance, in 

situations where private plaintiffs believe that export 

associations are violating the antitrust laws but private actions . 

are barred because the Commission either has not instituted 

investigations of the associations or has investijated and 

decided that there have been no violations. Frustrated 

plaintiffs could possibly have actions against the Commission, 

either to compel it to institute proceedings to determine whether
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an association has exceeded its certification, or to review a 

decision in favor of the association. As a result, the 

Commission could be compelled to expend substantial resources in 

proceedings that are basically private, and which it had 

determined not to be in the public interest. Indeed, the 

Commission could possibly be put in the position of defending 

export associations against charges of unlawful conduct. We do 

not believe this would be a beneficial use of the Commission's 

resources.

Second, S. 1499 could result in an inefficient allocation of 

antitrust enforcement responsibilities between the Commission and 

the Department of Justice. To avoid wasteful duplication of 

effort, the two agencies have cooperated to allocate civil 

antitrust matters between themselves. In cases where an export 

trade association may have participated in illegal conduct which 

is part of an industry-wide investigation by the Department of 

Justice, it would be wasteful of time, resources, and expertise 

to require the Department to transfer that aspect of the 

investigation to the Commission for independent proceedings 

pursuant to the Export Trade Activities Act.

S. 1663

Chairman Stevenson has offered in S. 1663 a totally 

different approach to the export expansion question. His 

proposal, which would neither amend nor repeal the Webb-Pomerene 

Act, would create a new program for licensing export trading 

companies through the Secretary of Commerce. The trading company
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proposal would not assign any new responsibilities to the Federal 

Trade Commission; my discussion of it will therefore be limited 

to its antitrust consequences.

An export trading company licensed under this bill would 

enjoy antitrust immunity except to the extent that the activities 

in which it is engaged constitute or result in substantial 

restraint of trade within the Dnited States, substantial 

restraint of the export trade of a domestic competitor, an unfair 

method of competition against a domestic competitor, or an 

unreasonable effect upon the domestic prices of goods or services 

of the class exported by the company. S. 1663 would also provide 

special tax treatment as an incentive for the formation and 

operation of export trading companies.

The bill also contains a prohibition against participation 

by any person owned or controlled by a foreign corporation or 

other entity, a limitation on the amount of ownership by any one 

person, and a restriction on covered export trade to products and 

services receiving within the United States 75% or more of their 

total value or value added.

S. 1663 apparently would permit export trading companies to 

engage in limited import activities to the extent necessary to 

encourage and facilitate exports. Exclusive administrative 

enforcement authority would be assigned to the Secretary of 

Commerce to ensure compliance with a license, or to revoke or 

amend a license, and to determine whether an export trading 

company has taken any action inconsistent with the provisions of 

the bill. Antitrust enforcement would be limited to government
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actions; no private antitrust actions would lie against export 

trading companies. However, all remedies available to the 

government in antitrust proceedings would be available in suits 

against export trading companies that exceed the bounds of the 

bill's antitrust immunity.

S. 1663 includes services in export trade, provides a 

reasonable degree of certainty to licensees -concerning the scope . 

of their particular immunities, assigns administrative 

responsibility to the Secretary, and provides a means to . . 

eliminate activities that unnecessarily threaten anticompetitive 

effects in domestic trade before they become restraints of 

trade. It pursues its objectives without broadening the scope of 

the export trade antitrust immunity to any substantial degree.

Significant differences between S. 1663 and other proposals 

are that S. 1663 would enlarge coverage of the immunity to 

encompass a limited amount of import activity, and it would 

invite participation by increased numbers of non-producers. We 

do not know whether these changes are capable of producing the 

desired export benefits. Absent such a showing, however, we feel 

that extending antitrust immunity — particularly to limited 

import activities — is not warranted. Where there are no trade 

benefits, there is no justification for tolerating an increased 

danger of anticompetitive effects in domestic markets. S. 1663 

may create a danger that companies will engage in reciprocal 

trading practices which might have adverse effects upon other 

exporters and importers.
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CONCLUSIONS ..... .-

Bach of the bills under consideration by this Subcommittee 

offers some useful suggestions concerning the promotion of export 

trade and the administration of a limited antitrust immunity for 

export trade organizations. Several suggested modifications in 

the laws relating to -export trade organizations should be given 

serious consideration.

First/ we recommend that the Secretary of Commerce or some 

other agency be assigned the lead role in promoting export trade 

by encouraging the formation and registration of export trade 

organizations. Administrative functions related to registration 

of export trade organizations should also be performed by that 

agency.

At the same time, care should be taken to ensure that export 

trade organizations do not pose an undue threat of restraints of . 

trade in domestic commerce. Antitrust protection should 

therefore be granted only where necessary to promote export 

trade, and only to the extent necessary for that purpose. Thus, 

the Subcommittee should give serious consideration to proposals 

that prov-ide for a limited certification — and immunity — based 

on a showing of need.

In addition, we are concerned that domestic trade restraints 

falling outside the limits of any antitrust immunity should be 

subject to meaningful penalties in order to deter such 

restraints. Thus we support provisions — such as that in S. 

1663 — that would leave intact the full range of government 

enforcement of the antitrust laws against export trade

52-624 0-79-14
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organizations whose activities substantially restrain domestic 

trade or unduly restrain the trade of a competing exporter. It 

nay also be appropriate to provide for private damage actions in 

cases where export trade organizations restrain domestic trade. 

If necessary to encourage their formation, consideration could be 

given to insulating export trade organizations from criminal 

sanctions and treble damages when they act within the scope of 

their certification.

He also endorse the inclusion of services within the scope 

of any limited antitrust immunity enacted for export trade 

associations. However, trade in patents, licenses, and know-how 

should be included only when incidental to the sale of goods.

Finally, I urge this Subcommittee not to lose sight of a 

very basic question before it: whether any antitrust immunity 

ought to be granted to encourage the formation of export trade 

organizations. The primary recommendation of the National 

Commission for the Review of Antitrust Laws and Procedures 

concerning Hebb-Pomerene was that Congress reexamine the 

necessity of an antitrust immunity for export trade 

associations.^ The National Commission cited threats of. 

"spillover* effects on domestic competition and the availability 

of export agents or brokers that could provide many of the 

services export associations were designed to provide their 

members as factors arguing against the wisdom of an antitrust

3. Report of the National Commission for the Review of Antitrust 
Laws and Procedures, at 295, 302 (Jan. 22, 1979).
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immunity for export associations. In addition, the National 

Commission's report questioned the theoretical basis of 

justifying export associations as necessary to counteract the 

market power of foreign cartels. The report pointed out that 

individual American firms selling abroad may benefit from high 

prices set by foreign cartels; they are free to charge lower 

prices and take business away from the cartels. 4 Of course, many 

justifications for the antitrust immunity have also been 

asserted. No matter how this issue is resolved, I agree with the 

National Commission that it deserves serious consideration.

4. .Id., at 300. . -

Senator STEVENSON. Thank you, sir.
Let me be certain I understand what you are saying. You ques 

tion the need for an exemption. Yet, I thought I understood you to 
say that you supported a preclearance procedure on a showing of 
need in the Commerce Department.

Mr. SCHWARTZ. Excuse me. The point about the National Com 
mission is as follows: This was a body of varying membership 
which considered the Webb-Pomerene Association exemption along 
with many others and suggested that Congress look carefully at 
whether the need is there.

If Congress determines the need is there, we don't oppose in any 
way the continuation of the exemption, or consideration of the 
various bills before the subcommittee following that showing of 
need.

We are not questioning the basic issue, and provide no opinion as 
to the basic issue of whether an exemption is needed. We just 
suggest that it is a serious question that needs to be addressed and 
the conclusions shouldn't be assumed.

Senator STEVENSON. Assume for the sake of argument that the 
Congress does establish the need for the exemption. What proce 
dure then would you support to eliminate the uncertainties associ 
ated with the present exemption?

TRANSFER OF RESPONSIBILITY

Mr. SCHWARTZ. We support the notion of transferring the respon 
sibility for this program to the Department of Commerce and we 
support the notion of a limited immunity granted on a showing of 
need on specific bases under a system that hopefully would include 
the Justice Department and the Federal Trade Commission in pro 
mulgation of the certification procedures.

Senator STEVENSON. Where do you draw the line between Justice 
and Commerce Departments? I understand you to say this review 
procedure would be within the Commerce Department.
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Mr. SCHWARTZ. All we are suggesting is that to the extent that 
the Secretary of Commerce establishes procedures for showing the 
need for an exemption, the antitrust enforcement agencies should 
be included in promulgation of those regulations to assure, frankly, 
that our interests are fully considered.

Senator STEVENSON. And then the exemption granted would 
exempt the association from treble damages? What about damages 
in civil suits?

Mr. SCHWARTZ. We have suggested that there are different ways 
to do this, depending on how the certification procedure works. In 
those areas hi which activities occur which are not covered by the 
certification, activities by an association, that those activities, to 
the extent they violate the antitrust laws, should be subject to the 
full limit of the antitrust laws.

To the extent that the activities are covered by the certification, 
one proposal we have made is that perhaps some lesser liability 
could accrue, if any. I think that depends on how much immunity 
is needed. How much protection, et cetera.

Senator STEVENSON. Finally, let me ask you—I apologize if I 
missed it—have you addressed yourself to S. 1663?

Mr. SCHWARTZ. I do briefly in my full statement. Basically, our 
views are the same. That is, to the extent that there is need for a 
trading company kind of organization to promote export trade, we 
think the same standard should apply.

Senator STEVENSON. And a similar procedure?
Mr. SCHWARTZ. I would suggest a similar procedure would assure 

that all of the various concerns are met, yes.
Senator STEVENSON. Is FTC currently investigating any Webb- 

Pomerene Associations?
Mr. SCHWARTZ. Yes.
Senator STEVENSON. Were the activities in question covered by 

the Justice Department business review procedure?
Mr. SCHWARTZ. I don't believe so, no.
Senator STEVENSON. Is that the Motion Picture Association?
Mr. SCHWARTZ. That is the investigation underway, yes.
Senator STEVENSON. Is that the only one underway now?
Mr. SCHWARTZ. That's correct.
Senator STEVENSON. Have there been any hi the past?
Mr. SCHWARTZ. There have been a number of investigations since 

the late 1940's. There have been only two during this decade.
Senator STEVENSON. Can Webb-Pomerene or potential Webb-Po- 

merene Associations come to the FTC like they can to the Justice 
Department and get some kind of letter?

ADVISORY OPINIONS AVAILABLE

Mr. SCHWARTZ. They can obtain formal advisory opinion from 
the Commission or staff and quite frequently obtain informal ad 
vice from the staff.

Senator STEVENSON. That doesn't protect them against civil suits.
Mr. SCHWARTZ. No; again, I wish to subscribe to Mr. Ewing's 

comments about that problem.
Senator STEVENSON. It wouldn't be in the Justice Department 

either.
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Mr. SCHWARTZ. No, though again, it doesn't seem to be that 
much of a problem.

Senator STEVENSON. We may have additional questions, Mr. 
Schwartz. Thank you very much for your help. We appreciate it.

Senator STEVENSON. Congressman Jenrette had to go to South 
Carolina. His statement will be entered in the record as though 
read.

[The statement follows:]
STATEMENT OF CONGRESSMAN JOHN W. JENRETTE, JR.

Mr. JENRETTE. Mr. Chairman, and members of this committee, 
the rapid decline of the U.S. dollar on international currency mar 
kets combined with other factors as the increasing trade deficit has 
awaken, throughout the country, a genuine interest in the develop 
ing of ways to strengthen our currency and improve our position in 
international trade. One of the most promising areas in which this 
interest is being focused involves stimulating American commercial 
activity in foreign commerce so as to promote new and expanded 
channels of access for small businesses, and enable existing busi 
nesses to participate on a more competitive basis with foreign 
producers.

On March 22, 1979, I introduced legislation in the House, H.R. 
3190, a bill to amend the Export Trade Act of 1918, which in my 
opinion, could radically improve our trade exchange by promoting 
the use of the Export Trade Act. The introduction of the bill was in 
response to the administration's request for help in reducing the 
U.S. balance of trade deficit. H.R. 3190 is currently pending in the 
House Subcommittee on Monopolies and Commercial Law, and 
thus far, no action has been taken on the bill. In this connection, I 
would applaud this subcommittee's decision to hold hearings on the 
subject of export trade associations, and I certainly hope that this 
action will generate a similar interest in the House.

When the Webb-Pomerene Export Trade Act was enacted in 
1918, the opponents of the legislation, at that time, thought the 
legislation was completely unwarranted, and that it cut too severe 
ly against America's strong antitrust tradition. Today, as we again 
address the subject of providing limited antitrust exemption for 
trade association to engage in export trade the opposing sentiments 
appear just as strong, and the issue, remains surrounded by contro 
versy. But at this point, I hear an urgent request by the people of 
our Nation to impress upon this subcommittee the need to reassess 
not only the longstanding need of America's businessman to be 
able to compete on an equal footing in export markets with their 
foreign counterparts, but the people are requesting as well that 
those of us charged with the administration of Government exam 
ine critically the course of events, both political and economical, 
which are restructuring world politics and the relative economic 
strength of our Nation. Just one factor alone, our dependence on 
foreign sources of energy, has reordered the life style of every 
single American. The accelerating cost of energy has, and from all 
indications will continue to manipulate the cost-profit ratio of all 
U.S. commodities and services. The spiraling cost increases range 
downward on the economic spectrum from substantial increases in 
the cost of manufactured goods to the extremely high cost of farm
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produce. Yet farmers, who supply the backbone of our economy 
and most of whom I can speak for directly, are finding it increas 
ingly difficult to absorbe the cost of fertilizer to plant their crops.

It is my firm belief that what this country needs now more than 
ever, is a reduction in cost levels. Such a reduction can only be 
achieved when our Nation, as a whole, begins exporting the same 
or a greater amount of goods than it consumes. I think there is 
now appropriate legislation before the Senate to accomplish this 
objective. While recognizing that there are some differences in the 
bill which I have proposed in the House and the legislation now 
before this committee, proposed by Senator Danforth, the primary 
concerns is the evolving of a congressional directive to an agency of 
the Government to affirmatively encourage formation and prolif 
eration of export trade association. With such a development, small 
business could join together with superior bargaining power and 
compete more effectively in foreign markets.

I have examined very carefully Senator Danforth's export trade 
bill and find particularly attractive the provision of the bill vesting 
in the Department of Commerce the responsibility of administering 
the Export Trade Act. Equally responsive to current needs is the 
provision which grants to those association covered by the act, 
immunity from private civil suits. I believe that this provision in 
particular will provide the incentive necessary to attract those 
businessmen who shied away for the advantages available under 
the 1918 Act, fearing the uncertainty of antitrust violations.

Senator STEVENSON. Now, it's a particular pleasure for me to call 
Mr. Harvey Kapnick, chairman and chief executive officer of Ar 
thur Andersen & Co.

He and his firm have been of great assistance to this subcommit 
tee. Much of that help has been addressed to S. 1663.

Thank you for joining us. We would be happy to have you 
summarize your statement.
STATEMENT OF HARVEY KAPNICK, CHAIRMAN AND CHIEF EX- 

ECUTIVE OFFICER, ARTHUR ANDERSEN & CO., ACCOMPA- 
NIED BY WILLIAM PENICK, MANAGING DIRECTOR, TAX POLI 
CY; AND RICHARD HOEFS, DIRECTOR, INTERNATIONAL TAX 
POLICY
Mr. KAPNICK. Thank you. I hope our full statement would be 

included in the record.
Senator STEVENSON. It will be.
Mr. KAPNICK. I am Harvey Kapnick, chairman of Arthur Ander 

sen & Co., an international accounting firm.
My firm has more than 100 offices in 38 countries. Coir clients 

include many businesses of all sizes and many nationalities.
Many of them carry on business activities in world trade. I 

personally have been concerned for several years about the steady 
deterioration of the competitive position of U.S. business in world 
markets and the price our society has paid as a result of that 
deterioration.
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DECLINE OF U.S. BUSINESS ABROAD

In the immediate post-war period, U.S. business dominated world 
trade. Beginning in the mid-1960's, this dominance began to erode 
quite dramatically.

In 1965, 68 of the top 100 companies of the world were U.S.- 
owned. By 1978, that number had fallen to 48. The only other 
major commercial nation to show a decline during this period was 
the United Kingdom, which suffered a loss of about the same 
proportion as did the United States.

Japanese and French companies showed astonishing growth with 
Japan's share of the world's top 100 companies increasing about 
400 percent and France's increasing about 300 percent.

A change of this type and magnitude should not be of concern to 
our Government if it represents only the result of better manage 
ment and better-run businesses.

However, when important factors in the change are not caused 
by the basic inadequacies of U.S. business, our Government should 
be concerned.

If we are to bring our $16 billion 1978 balance-of-payments deficit 
into balance, I would like to emphasize that increased exports and 
increased success for U.S international business must be a prime 
concern of the Government.

In the best interests of all segments of our diverse society, Gov 
ernment should be an advocate for U.S. business, not an adversary, 
especially where such U.S. business is operating abroad.

Many factors have contributed to the shift of economic power 
among nations, not all of them bad. The change partially results 
from improvement in the economies of other countries, growth of 
the general world economy and the aggressive competition from 
companies hi other nations to take advantage of the many opportu 
nities presented.

All of these are positive developments. In this effort, foreign 
governments generally have encouraged and often have actively 
assisted domestic businesses in their efforts to get a greater share 
of the world market.

Many governments provide incentives to give a competitive ad 
vantage to their businesses. Certain factors that directly involve 
the United States also have contributed significantly to the drop of 
the economic strength in U.S. companies—an inflationary spiral 
exceeding that of other major trading countries, loss of productivity 
in the U.S. economy, weakening of the dollar and the ever-increas 
ing role of Government in regulating American business.

In the international trade arena, the U.S. Government has not 
only failed to act as an advocate for American business, but has 
clearly deterred the ability of American companies to compete in 
world markets. Seemingly arbitrary export controls, complex anti- 
boycott rules, poorly defined sensitive payment standards applied 
retroactively, stringent environmental standards, some applied on 
a worldwide basis, the tightening and ever-more-zealous application 
of tax laws—these and other governmental actions have signifi 
cantly restrained the ability of U.S. business to sell and operate in 
world markets.
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Not all these actions are bad and some had sound objectives. 
However, such actions have effectively restricted the competitive 
ness of U.S. business at a cost that our society as a whole must 
bear.

Other nations have not applied similar restrictions on their busi 
ness. It should be no surprise to anyone that the businesses of 
those nations have used their greater freedom to strengthen their 
position in world markets.

It's time for the U.S. Government to change the nature of its 
involvement and actively assist the world trading activities of U.S. 
business.

Mr. Chairman, the Export Trading Company Act by itself could 
be very helpful. Even of more importance, it might start a positive 
trend.

JAPANESE TRADING COMPANIES

As we describe in considerable detail in our written statement, 
Japanese trading companies have served a vital role in expanding 
the Japanese economy.

You are familiar with Japan's rise from the ashes of World War 
n to become a major world economic power. Trading companies 
played a key role in that achievement.

More than 50 percent today of all Japanese exports are currently 
channeled out through trading companies. Total business activities 
in exporting, importing and third-country remarketing exceeds 
$200 billion per year.

Of the 9 Japanese companies in the world's top 100, 4 have 
captive trading companies that are among Japan's and the world's 
largest.

Japanese trading companies are unique in the world. They buy, 
sell, barter, put together deals, form joint ventures, finance, ware 
house, and transport.

In short, they provide virtually every commercial service needed 
to get goods produced by one party sold to another party some 
where in the world. They are true experts in their field of export 
ing goods.

Every major commercial nation including Japan has developed 
governmental aids to exports. Our written statement summarizes 
export aids that other nations offer domestic businesses and those 
that the United States doesn't provide.

I will mention only two. Most nations allow their companies to 
establish tax haven foreign subsidiaries to sell exports in world 
markets free of national income tax. Subpart F of our Internal 
Revenue Code imposes U.S. income tax on such activities.

Second, many countries, particularly those in Europe, make tax 
adjustments designed to impose local tax on imports and rebate 
local tax on exports. Our tax system contains no such features. The 
tax incentives in S. 1663 offset in part this disadvantage for U.S. 
companies.

After you review our written statement, I believe you will agree 
that U.S. business faces export competition in many parts of the 
world that is greatly assisted by the action of the competitors home 
governments.
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U.S. business does have the DISC provisions to assist it in export 
ing. While benefits are limited, they clearly aid many businesses, 
particularly larger ones in export endeavors.

The DISC provisions are highly complex, difficult to meet and 
often of limited help in developing a new export business. As a 
result, they have minimal value to small and medium-sized busi 
nesses in our society.

If the United States is going to meet the balance-of-payment 
challenge and help to strengthen the dollar, it must rely upon the 
skills of all segments of the business community.

We could significantly enhance our export position by involving 
much more actively the thousands of successful small- and medi 
um-sized manufacturers in the great effort required. Then small 
businesses could continue to expand which might reverse the trend 
that they must sell out after they reach a certain level of activity.

Small businessmen usually recognize that market conditions for 
manufactured products around the world differ significantly from 
those of the United States. Differences in culture, customs, taxes, 
local business practices, legal system and many other factors make 
foreign markets seem very strange to American businessmen that 
are not active in exporting.

These conditions along with political uncertainty, foreign curren 
cy considerations, and import restrictions make such markets high 
risks for the inexperienced.

As a result, small- or medium-sized U.S. businesses either enter 
the market at great cost because of learning through mistakes or 
don't enter the market at all.

A trading company system comparable to that of Japan would 
clearly make overseas market opportunities much more attractive 
for these companies. Smaller businesses could turn over their en 
tire export potential to a trading company instead of staying out of 
the export maket or deciding to start small and hope exports grow 
in time.

S. 1663 ENCOURAGES U.S. MANUFACTURERS

S. 1663 contains many desirable features that should encourage 
the mass of U.S. manufacturers to begin or expand exporting and 
stimulate creative entrepreneurs to enter the export field. With 
economic activity reaching a critical stage here in the United 
States, now is the time to develop new markets to offset unemploy 
ment. If the bill is enacted, it will take some time to assess its 
effectiveness. We believe, however, that the basic concept can pro 
vide a vehicle by which U.S. businesses that either are not export 
ing or are exporting little, can enter world markets in a big way.

If the results even approach the 50 percent of exports handled by 
Japanese trading companies, it's logical to expect U.S. exports to 
increase by the 11 percent needed to balance our 1978 payment 
deficit. We are pleased to support the Export Trading Company 
Act.

Our written statement suggests some modifications in the bill 
that in the interests of time I won't discuss here. They are not 
material on an overall basis.
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Thank you for this opportunity to appear. I have with me today 
also Richard Hoefs, director for international tax policy and Wil 
liam Penick, managing director for tax policy. These gentlemen 
assisted in the preparation of our written statement submitted for 
the record, and they and I would be happy to answer any questions 
you may have.

[The complete statement follows:]



213

ARTHURANDERSEN

Statement on
U.S. Companies in International 
Markets — The Role of Trading 
Companies in Stimulating Exports
before
The Subcommittee on International 
Finance
of the
Committee on Banking, 
Housing and Urban Affairs
of the
United States Senate

Public Hearing on S.1663,
"The Export Trading Company Act of 1979."

Submitted by
Arthur Andersen &. Co.
September 18, 1979



214

EXECUTIVE SUMMARY OF STATEMENT

I. Since the early 1960s the competitive posturo of 
United States business has been steadily eroding 
in the world marketplace. As a result United 
States exports have not kept pace.

II. Japanese trading companies have served a very im 
portant role in the Japanese economy and are a key 
factor in Japanese exporting success. Such compa- 
'nies are real experts in all facets of world trade- 
they operate worldwide and can handle virtually 
any responsibility in the buying and selling of 
goods. Other countries have started to emulate 
the Japanese trading company approach.

III. Businesses of other nations are very advanced in 
the art of exporting and are provided invaluable 
aid by their governments in their endeavors. Such 
aids take many forms—tax and nontax, aid directly 
given and aid provided indirectly.

IV. The DISC is very useful to many U.S. businesses,
particularly large ones, in assisting their export 
efforts. It is of limited use to small and medium- 
sized businesses.

V. Most U.S. small and medium-sized businesses face 
almost insurmountable difficulties in entering 
the export market.

VI. The trading company concept of Senate Bill 1663 
could be a very important aid in helping U.S. 
businesses, particularly small and medium-sized 
ones, expand greatly their export markets.
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I. OUR DECLINING ROLE IM INTERNATIONAL TRADE

During the past decade a significant shift has occurred 
in the economic balance among major industrial nations. The U.S. 
government, by a number of actions, has made American business _ 
less competitive in world markets, and multinational companies 
based in other countries have moved in quickly to exploit the 
opportunities created. In some cases, state-owned companies from 
other countries have moved into the world marketplace, but in many 
cases the strongest international competitors are privately owned 
with an active government partner that aids them with effective 
economic, political and tax policies.

Throughout most of the 20th century, U.S. business has 
dominated world markets. Statistics for recent years, however, 
show that this dominance no longer exists. The relative position 
of U.S.-based multinational companies has declined significantly. 
During the last few years, foreign-based companies, especially 
those from Europe and Japan, have become increasingly competitive 
and increasingly effective in international markets.

Since the mid-1960s, an important trend has developed. 
Foreign-based companies have been rapidly overtaking and replacing 
U.S. companies in their relative position as the major commercial 
forces in the world.

Many factors have contributed to this -- the rapid 
economic recovery of Japan and the European countries from World 
War II, the varying effects of changing economic factors -- such 
as government fiscal policies, inflation, depression and currency 
adjustments — and, of course, political factors. We have not 
attempted to quantify these factors, but do wish to present a 
picture of what has happened to the relative position of U.S.-based 
international companies in relation to their foreign-based inter 
national and local competitors as that position appears today and 
as the trend to the current position has occurred over the last 
five to ten years.

The downward trend in competitive ability of U.S. companies 
in relation to foreign competitors can be demonstrated by a review 
of annual sales of the 100 largest firms in the world. The following 
table shows that, in 1965, 68 U.S. corporations were among the 100 
largest companies in the world, ranked by sales. In 1978, the 
number of U.S. companies in the top 100 had dropped to 48.
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DISTRIBUTION OF THE WORLD'S 100 LARGEST 
INDUSTRIAL COMPANIES

(Ranked by Sales)

____Number of Companies

1965 1970 1973 1978

U.S. -baaed companies. ............. 68 63 50 48
Foreign-based companies ........... 32 37 50 52

Total companies. ............. 100 100 100 100

Source: Fortune , various issues.

Note: Appendix A' provides a summary of the number of companies by 
country.

Excluded from the foreign-based companies in our tables 
and data are the government-owned petroleum companies of Iran, Brazil, 
and Venezuela which generally are not in a direct competitive position 
with other foreign or U.S. companies. Inclusion of these national 
petroleum companies would increase the position of the foreign compan 
ies relative to U.S. companies in the various statistics presented 
here.

If oil companies in the top 100 are excluded, the decrease 
ia from 57 in 1965 to 32 in 1978. This represents a reduction of 
23 percentage points, from 66* (in 1965) to 43% (in 1978) of the 
total number of companies.

DISTRIBUTION OF THE NONPETROLEUM COMPANIES
AMONG THE WORLD'S 100 LARGEST

INDUSTRIAL CORPORATIONS

(Ranked by Sales )

Number of Nonpetroleum Companies 
Among 100 Largest

1965

....... 57

....... 30

....... ~S7

1970

49
4J.
^1

1973

36
45~ST

1978

32
~T7

Source: Fortune , various issues.

Note: Appendix B provides a summary of the number of companies by 
country.



217

These tables clearly demonstrate that U.S. companies 
are being displaced by foreign companies as worldwide leaders in 
their industries.

From 1965 through 1978, sales of the 50 largest foreign 
industrial companies increased 595!f (from $68.4 billion in 1965 to 
$475.6 billion in 1978). The corresponding increase for the 50 
largest U.S. companies was only 317* (from $147.2 billion in 1965 
to $613.4 billion in 1978). Stated another way, in 1965 total 
sales of the foreign companies were 46* of the sales of their 
U.S. counterparts; by 1978, foreign companies' sales had increased 
to 7St of the U.S. companies' sales.

Most of these large corporations, which compete with
U.S.-based companies in world markets, are based in Europe (primarily 
West Germany) and Japan. The only other major country that showed 
a decline in competitive position was the United Kingdom.

We believe that this data, which has been extracted from 
accepted and reliable published sources, shows that the relative 
position of the U.S. companies in international markets has declined 
substantially during the years surveyed. The data shows that the 
competition faced by the U.S. companies in overseas markets is of 
substantial economic strength; it shows further that the large 
companies outside the United States are growing faster than their 
U.S. counterparts.

Included in the forty-three foreign nonpetroleum compan 
ies among the world's top seventy-five such companies are four 
Japanese companies which have major trading companies; those trading 
companies are Mitsubishi, Toyota Motors, Matsushita Electric and 
Hitachi, each of which is among the top twenty of Japanese trading 
companies. Thus four major competitors of U.S. business are 
assisted directly in their competitive endeavors by significant 
trading company activity.

This data relates to very large U.S.-based and foreign- 
based companies engaged in competition for world markets. It is 
clear that, for this group of companies, U.S. entities have 
lost a substantial part of their position in international trade. 
It is logical, and our experience confirms, that small and medium- 
sized companies have had even greater difficulty holding their 
position or even being able to enter into world trade activities.

A key question then becomes, what steps can Congress take 
to assist companies, particularly small and medium-sized businesses, 
that are not active in export markets to become more involved in 
exports? Furthermore, Congress should consider steps to help larger 
companies avoid further erosion and even regain part of the position 
they have lost. A principal objective of the Export Trading Company 
Act is to establish a vehicle that will assist small and medium-sized
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companies to enter tho world trade scene through exporting. If 
American trading companies could begin to match the success of 
Japanese trading companies, the result should be a substantial im 
provement in U.S. exports or in our overall competitive position in 
world markets.

Very importantly, it is apparent that significant markets 
exist outside the United States. If U.S. companies are to avoid 
relative growth stagnation and increase their export activities, 
they must take steps to increase their participation in thoae 
foreign markets.

Our balance of payments and the strength of our economy 
are directly related to our ability to sell American products in 
international markets. In 1975, our surplus of international 
payments totaled nearly $18.5 billion. In 1978, however, this 
had spiraled downward to a deficit of more than $16 billion. Sug 
gestions that our deficit stems chiefly from oil are not sustain- 
able. Both West Germany and Japan import greater percentages of 
their oil than we do, and both have strong economies, sound curren 
cies and favorable world trade balances.

It is primarily on the export side of our international 
trade picture that we have lost competitive ground to other nations.

A number of proposals have been made for stimulating exports 
by U.S. companies. A particular problem exists for small and 
medium-sized companies, which do not have the know-how to enter export 
markets and may lack the financial resources inherent in undertaking 
a risky program to develop foreign markets. The trading company 
concept embodied in S.1663 is designed to assist such companies, 
and we are pleased to present our views on it.

II. BACKGROUND ON TRADING COMPANIES IN OTHER COUNTRIES

The stated purpose of the "Export Trading Company Act 
of 1979" (S.1663) is:

"To encourage exports by providing for the licensing 
of export trading companies by the Secretary of Commerce, 
and by otherwise facilitating their formation and oper- . 
ation."

This act would provide the vehicle for the creation of trading 
companies to assist U.S.-based businesses in increasing exports, 
whereas many of them are not in a position to engage in export 
activity today. This is particularly important to small and medium- 
sized companies, many of which do an excellent job of developing 
and manufacturing useful and attractive products but are not 
knowledgeable at all in how to penetrate export markets. To place
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this concept in perspective, some background and discussion of 
how trading companies have been used by other countries might be 
helpful.

History of Trading Companies in Japan

The general trading company is a uniquely Japanese 
innovation that has its roots in pre-World War II days. However, 
the tremendous growth in activities of trading companies in Japan 
has occurred subsequent to World War II.

The original trading houses were known as Japanese 
Zaibatsu, which originally were large conglomerates controlled 
by powerful families. These conglomerates dominated Japanese 
industry and finance prior to World War II. Immediately after 
World War II, antimonopoly legislation put an end to these large 
family trading houses. However, with the passage of time, the 
Japanese relaxed their antitrust laws and these once-powerful 
trading houses rose from the ashes and began operating again. 
This time, the trading houses were not solely family-controlled 
entities but represented diversified interests.

For the sake of organizational efficiency, these trading 
firms generally dealt in commodities and products where volume 
transactions created economies of scale. In response to both internal 
and external business fluctuations, as well as the need to increase 
exports, smaller trading companies banded together to create 
general trading companies capable of doing business on a global 
scale.

Japanese general trading companies are not granted specific 
tax or other growth-stimulating incentives that are not granted to 
other Japanese companies involved in export operations. As noted, 
however, trading companies are permitted to function without anti 
trust problems.

What Do Trading Companies Do?

The Japanese trading company is more than a simple inter 
mediary handling a broad spectrum of products. It not only functions 
as a, bridge between suppliers and users of products but also provides 
many other services. It might, for example, anticipate needs for 
raw materials and invest in resources in many parts of the world. 
Or it might make economic analyses and predict changes in the course 
of industrial development to assist in the growth and development of 
new industries to meet future needs. One of the most important roles 
of the trading company is to organize large projects, drawing 
upon the resources of various companies in major industries. The 
basic concept of a Japanese trading company differs* from that of a 
manufacturing company since it is supply-demand oriented rather 
than user- or maker-oriented.

52-624 0-79-15
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Trading companies are extremely important in Japanese 
export and import activities, although a variety of other trading 
methods exist side Jbjr-side in Japan. Direct sales contacts between 
Japanese manufacturers and foreign users are not common, and most 
manufacturers prefer to deal through intermediaries. In most 
cases, the average small Japanese manufacturer has neither the 
financial resources nor the technical competence to enter foreign 
markets. The nearly 6,000 trading firms now operating in Japan 
meet his export needs. These firms range from large, diversified, 
multifunctional organizations to small specialized exporter/importer 
firms operating in narrow commodity areas.

In Japan, about 10 trading companies account for a 
substantial part of the exporting and importing of products. The 
impact of these firms is very significant. In the year ended 
March 31, 1977, the combined sales of these companies totaled 
nearly $200 billion. Of this amount, roughly 50X was for domestic 
sales (goods produced and sold in Japan), 21% for exports of 
Japanese products, 21% for imports and the balance for offshore 
trade. These sales were equivalent to about 12% of the gross sales 
of all Japanese industry for that year and roughly 30X of gross 
national product.

Many observers credit the Japanese general trading 
company with Japan's climb to third place in world trade. They 
have been effective not only because of their economic power but 
also because of their wealth of talent, expertise and organization.

Types of Trading Companies

Trading companies in Japan may be divided into three 
groups: general trading companies, specialized trading companies 
and captive trading companies. A general trading company may 
handle up to 10,000 different items for export and provide a wide 
variety of services, including financing, transporting, warehousing, 
wholesaling and servicing of exports. These companies have offices 
in nearly all major cities. One Japanese trading company has 
50 domestic and more than 125 overseas branches and subsidiaries. 
These companies may employ as many as 3,000 people to service both 
domeatie and foreign markets. Between 3% and 33% of the shares 
of the four largest trading companies (Itoh, Marubeni, Mitsui 
and Mitsubishi) is owned by the public.

Specialized trading companies" limit themselves to a 
narrow range of products and services. Most of these companies 
handle all phases of product transport through customs to the end 
consumer or user. For example, sophisticated industrial items
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(such as electronic instruments) are quite often handled by 
specialized trading companies.

Trading companies may also take the form of captive 
entities. These are companies that handle exports, imports and 
marketing for individual manufacturing companies. Often they 
also handle exports to foreign affiliates of manufacturing 
companies.

The general trading company performs functions that 
make it unlike any other entity presently operating in the world 
economy. Aside from its substantial size and its network of offices 
around- the world, it possesses expertise in all areas needed to 
export, much beyond the capabilities an individual company could 
provide for itself. The network of worldwide offices maintained 
by trading companies eliminates the need for expensive and time- 
consuming overseas travel by representatives of individual companies. 
Trading companies already have well-established contacts and in-depth 
knowledge of local practices and regulations that facilitate the 
export of goods. Multinational staffs employed by the trading 
companies are able to speak local languages and are knowledgeable 
about local customs so they oan exploit trading opportunities 
expeditiously. These companies use extensive telecommunications 
systems to provide the immediate transfer of information nscessary 
to effect an export/import transaction.

Trading companies also stay alert for potential new 
trading opportunities. Once the company knows an exporter's 
requirements, it may be able to locate a suitable market and 
structure a transaction that fits the manufacturer's objectives. 
The trading company may participate in the preliminary planning 
and undertake negotiations between the parties involved. On 
occasion, a trading company may act on its own responsibility, 
not as a broker or middleman.

An American company, for example, might need to import 
a certain type of engine block castings for further manufacture. 
The trading company is able to find the world's best supply source 
for this particular type of engine blocks. Based on its contacts 
worldwide, it learns that Brazil is the best source available. The 
Brazilian supplier, however, lacks the necessary dies to produce 
the castings as well as the capital required to invest in the 
new tooling. The trading company locates a source of dies in 
Argentina and loans the Brazilian manufacturer funds to purchase 
the dies. The Brazilian source is then fully capable of satisfying 
the American manufacturer with the needed engine blocks. The 
various business entities involved in the transaction could not 
have put the pieces together to carry out this transaction on their 
own.

Trading companies handle many of the detailed operations 
necessary in international business transactions. The exporter or 
importer may be able to reduce its risks because the trading company
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can deal at its own risk. Trading companies exporting goods 
usually buy the goods from the manufacturer or purchase goods 
from foreign exporters to sell domestically, handling all trans 
portation, insurance, customs clearances and foreign exchange 
rates and assuming all risks.

Trading companies are also familiar with complex trans 
actions that may involve unconventional types of trading. They 
have set up barter and production-sharing arrangements in order 
to consummate a particular transaction. One such case occurred 
whereby Romania wanted to acquire a paint manufacturing plant. 
A trading company set up a barter transaction under which the 
plant was exchanged for Romanian chemicals and machine tools.

Trading companies also promote trade through financing 
and investment. The process by which goods travel from producer 
to consumer in international trade is often complex. Trading 
companies often supply the needed financing to a manufacturer 
to ensure the export of its goods. A Japanese trading company 
for example, financed the purchase of fishing boats and equipment 
for a company involved in sarimp fishing. The trading company also 
committed itself to purchase and market the entire catch of 
shrimp.

I
Trading companies also participate in substantial joint 

ventures. While trading companies usually supply marketing 
expertise, they may also find suitable partners for a joint venture. 
An example of a common form of Joint venture in one where a U.S. 
manufacturer joins with a foreign company that has specialized 
technological competence, and the trading company provides the 
marketing expertise in a three-way partnership. Som« pesticides 
now being produced in the United States are a product of such 
a three-way partnership. A Japanese company supplies the technology, 
the American company provides the capability for domestic production 
and the trading company provides international marketing facilities.

Trading companies are also presently involved in natural 
resource development. Japanese trading companies are particularly 
active in this area..

Trading companies may coordinate large-scale industrial 
projects. Many industrial and construction projects are so 
extensive and complicated that no single enterprise can complete 
them alone. A trading company will coordinate the various business 
entities, utilizing different specialties from different nations 
to carry out such projects. An aluminum smelting facility that will 
produce 200,000 tons of ingot annually is being built with the 
itelp of a large Japanese trading company that is coordinating the 
construction of a dam and a hydroelectric power station as well as 
the plant itself. The trading company has coordinated a group of 
more than, a dozen individual companies to complete this complex 
job.
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Trading companies sometimes promote technology exchanges 
between nations. Trading companies may sell or license technology, 
offering the same comprehensive services as they do for products. 
They draw on their experience to determine the technical and 
commercial value of know-how to meet the objectives of both the 
exporter and importer. Some time ago, U.S. technology was licensed 
to a Japanese manufacturer that produced one of the world's largest 
power shovels. A Japanese trading company was an invaluable party 
to this transaction.

Trading companies may consult with companies on whether 
overseas expansion might be appropriate for them. Since the trading 
companies understand local situations in various areas, they can 
provide practical business advice to the business entities 
considering such expansion.

To summarize, trading companies as developed in Japan 
are unique business institutions combining many features of other 
businesses including finance. They are fundamentally oriented 
toward facilitating trade flows and developing trade and industrial 
activity. The companies handle paperwork for export and import 
transactions, finance exports and imports, provide transportation 
and storage services, invest in production processing facilities, 
establish integrated sales systems, expand market activities, 
develop large bases for integrating the processing of raw materials, 
negotiate agreements involving different countries and arrange 
export and import licenses. Although this list seems comprehensive, 
it is not a complete compilation of. the many functions of large 
Japanese trading companies.

As a point of further interest, Japanese trading 
companies have expanded their horizon to serve markets all over 
the world. Through their locations in many countries, they are 
in a position to service the needs of exporters everywhere. Re 
cently they have shown an interest in helping American companies 
in their business needs, including increasing American exports.

Without question, Japan's present economic position has 
been greatly enhanced by the use of these large general trading 
companies. Japan is the envy of many nations for its economic 
development and is clearly an economic leader in the world. Whether 
the Japanese approach and the activities of its trading companies 
would be appropriate to the U.S. export situation is arguable. 
However, there seems little argument that the United States clearly 
needs to act now to stimulate exports, and some of the approaches 
utilized by Japanese trading companies might assist significantly 
in that effort.

Korean Trading Companies

While not as old as the Japanese trading company concept, 
Korean trading companies have become substantial in scope and size
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In recent years and have contributed significantly to the remarkable 
economic development of South Korea. The Korean Trade Promotion 
Corporation (KOTRA) is a nonprofit government agency created in 
1962 to promote Korea's international trade. Its primary function 
involves research and exploration of overseas markets. Additionally, 
KOTRA assists in specific export-import transactions.

Aside from KOTRA, there are presently 11 Korean trading 
companies doing business in the United States. Modeled after the 
Japanese trading companies, most of these entities maintain branch 
offices throughout the world.

In 1975, the Korean government adopted a general trading 
company development system to support these trading firms. While 
we lack definitive information on all of the techniques used to 
facilitate development and operation of these trading companies, 
there are indications of indirect Korean government assistance 
through favorable loans and by other means.

The Korean trading companies have experienced tremendous 
growth over the last few years. This is a result of aggressive 
sales techniques and a constant search for new customers and 
profitable foreign markets. These entities have developed an 
overall favorable reputation in the business community and pride 
themselves on being able to provide prompt and complete delivery, 
reasonable prices based on high volume and significant sales 
discounts. They supply large U.S. retail chains with a number 
of products, including television receivers and consumer products 
marketed by Sears, Wards and K-Mart under their own brand names.

One of them, Daewoo Industrial, has experienced a tenfold 
sales increase within the last three years, dealing with one 
major U.S. retailer. Its 1978 export sales were $705 million. 
Another huge trading company, Sansung, has experienced great 
increases in its electronics division and has opened a 
number of divisional branch offices throughout the United 
States. These companies have sales lines ranging from 
simple consumer goods to complex industrial plants and heavy 
machinery. While their primary objective is to stimulate 
exports of Korean goods and materials, they also import raw 
materials and heavy machinery into Korea.

Other Countries

Brazil has also utilized the trading company 
concept to some extent, although the activities of the 
Brazilian companies have not been as significant as those of 
Japan and Korea. Furthermore, France is undertaking a study 
of the trading company concept to assist in increasing Its 
expoits .
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III. OTHER EXPORT INCENTIVES PROVIDED BY VARIOUS COUNTRIES

Considerable information on this subject has been 
developed about rules and practices of other countries by 
U.S. business groups, the Ex-Im Bank, the U.S. Department of 
Commerce and other interested groups. Rather than duplicate 
those efforts, we attached to this statement as Appendix C 
a summary prepared by the Special Committee for U.S. Exports. 
This summary was submitted as part of the testimony of David 
C. Garfield, Viae Chairman, Ingersoll Rand Company, before 
the House Ways and Means Committee on March 14, 1978.

A review of Appendix C will quickly show that 
generally other nations are far more cognizant of the impor 
tance of exports to their economies than is the United 
States. While certain features in specific countries may be 
a result of the way their tax, legal and financial systems 
operate and therefore could be ignored, an objective observer 
cannot ignore the great disparity between what other nations 
offer to their exporters and what is offered to United 
States exporters.

Tax Incentives

We let the summary stand on its own merit and only 
comment on a few important comparisons. As is illustrated 
by the discussion of tax laws of other countries in Appendix D 
U.S. tax law works against U.S. exporters in comparison with 
tax laws of major trading competitors. This appendix is from 
a statement our firm submitted to the House Ways and Means 
Committee on April 3, 1978; the tax facts contained therein 
have changed only slightly since 1978.

A number of other countries either do not tax at 
all or tax only partially foreign source income. While some 
of these rules were primarily intended to prevent double 
taxation of income, they now provide a definite competitive 
advantage in international trade. Exports from these coun 
tries are often organized so that all or a large percent of 
the income derived from exports is treated as foreign source 
income (or isolated in foreign subsidiaries) and thereby 
either escapes taxation or is taxed at a significantly lower 
rate.

For example, France totally exempts foreign source 
income from taxable income. Furthermore, foreign source 
income is defined very broadly to include any income derived 
from a permanent establishment abroad, regardless of the 
location or nature of its activities, Belgium taxes foreign 
source income at one-fourth the rate applied to domestic 
source income, while The Netherlands very seldom taxes 
income derived from a foreign branch.
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Almost all other countries do not tax currently .: 
the income of foreign subsidiaries of domestic parents. 
This is generally true in the United States, although through 
the complex provisions of Subpart F of the Internal Revenue 
Code, the income from U.S. exports earned by foreign sub 
sidiaries is taxed currently in the United States in many 
situations. Furthermore, when a foreign subsidiary of a 
U.S. company repatriates its profits to the U.S. in the form 
of dividends, the dividends are fully taxed to the U.S. 
parent subject to the allowance of a foreign tax credit with 
certain significi.it limitations. In some countries, however, 
dividends paid by foreign subsidiaries to domestic parents 
are totally tax e::empt, while other countries provide deduc 
tions against dividsp.d income received.

In the Special Committee's summary, it indicates 
that some foreign countries do not zealously apply inter 
company pricing rules to the benefit of exporters. While 
most countries have provisions similar to our Section 432, 
which requires the allocation of income among related parties 
on an arms length basis, some countries do not apply these 
standards strictly to exporters. Included in such handling 
are several major European exporting nations and.Japan.

Border tax adjustments in many foreign countries 
clearly benefit export activities. Most European countries 
(all European Common Market countries) have adopted a value- 
added tax under which exporters obtain rebates of tax on 
exports, while importers must pay the value added tax on 
imports. This system clearly works as a special and effec 
tive export tax incentive and places imports at a disadvan 
tage in domestic markets, unless the countries of origin of 
those imports also have a value-added tax rebated on products 
leaving their borders.

Non-Tax Export Incentives

As the Special Committee illustrates in Appendix c 
many countries have specific non-tax export incentives. 
Some have agencies similar to the United States Ex-Im Bank 
to help finance exports. Exports are financed through 
direct loans, guarantees, or insurance or credit refinancing, 
depending on the type and size of the transaction involved. 
Long-term export sales are usually supported by direct 
loans. Our Ex-Im Bank rules extend long-term credit only to 
foreign buyers of U.S. goods and services, while other 
countries extend direct loans to their own suppliers as well 
as to the buyers of exported goods.
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IV. THE U.S. DISC RULES

In 1971, the U.S. Congress enacted the first 
significant group of tax provisions designed to stimulate 
exports. These are the so-called DISC rules providing 
favorable tax treatment for income of "Domestic Interna 
tional Sales Corporations." The rules are highly complex 
and the benefits provided were substantially reduced by 
changes made in the Tax Reform Act of 1976. On an overall 
basis, however, the effectiveness of the DISC provisions has 
been questionable for small and medium-sized companies 
including those not already engaged in export activities.

Based on the report prepared by the Treasury 
Department on DISC activities covering the year 1977, while 
DISC exports represented roughly 64 percent of total manu 
factured exports for 1977, 81 DISC entities accounted for 
nearly one-half of all tax deferred income. Large companies 
have utilized them and believe they have provided a signifi 
cant export incentive to their activities. As the Treasury 
statistics evidence, however, DISC has been of limited use 
for small and medium-sized companies.

Several factors have limited the effectiveness of 
DISC in assisting and stimulating exports by smaller companies. 
The sheer complexity of the rules is perhaps the most 
significant. The statute itself, with subsequent amendments, 
and the voluminous regulations issued to interpret the 
statute have created monumental problems of interpretation. 
A few years ago we prepared a checklist of tests to be met, 
elections to be made and other technical questions which the 
DISC regulations required or brought into play. That list 
was thirty pages long. No small business can handle such 
complexity. Further, 14 percent of all of the DISCs examined 
by Internal Revenue Service audit personnel through 1976 
were disqualified because of failures to meet technical 
requirements. Large companies have the resources to deal 
with these complexities, but they are a continuing source of 
discouragement to small and medium-sized companies.

DISC is a tax deferral system rather than a 
reduced tax or exemption approach. Income earned by DISCs 
can be deferred only if invested in certain types of export 
related assets. Some companies which considered commencing 
export activities as a result of the DISC legislation were 
unable to predict their future ability to invest DISC deferred 
income in qualified assets to justify incurring the start-up 
costs associated with entering export markets. Generally 
the DISC approach has provided too limited an incentive to 
encourage smaller companies to enter into export activities.
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V. SPECIAL EXPORT PROBLEMS U.S. SMALL BUSINESSES FACE

Host of our small and medium-sized clients have not 
entered the export market to any significant degree. There 
are several reasons Cor this. < '

Market risks end uncertainties

A small business cannot possibly know market conditions 
around the world. Each country has its unique marketing problems, 
and most countries are quite different from the United States. 
Differences in tastes, customs and habits all require special 
knowledge and sometimes changes in products, to meet specific 
demands.

A manufacturer of greeting cards, for example, decided 
to produce cards in French, but the venture was less than suc 
cessful. The company discovered that cards designed for the 
Quebec market were not at all appropriate for France.

Even though a product enj oys wide acceptance, its 
manufacturer often must alter it to meet the specific needs 
of each country. An electrical equipment maker, for example, 
followed U.S. requirements and produced each item to handle 
the maximum possible load of any user--even though many customers 
may not need such heavy devices. European safety regulations, 
however, allow lighter (and less expensive) equipment where 
actual loads are lower than maximum. The U.S. company thus 
failed in its efforts to compete with European manufacturers.

In both these cases, proper market advice could have 
helped the companies avoid their costly mistakes. Very few 
smaller companies can afford to do the market analysis and 
study necessary to determine if there is a meaningful market 
la other countries for their products, much less be certain 
of avoiding costly mistakes of this type.

Customs duties, import regulations

A small business simply cannot afford the time and 
paperwork needed to comply with the bewildering array of com 
plex export procedures.

Currency problems

To be competitive, exporters often must quote prices 
in foreign currencies. But many small businesses are not able 
to afford the risk caused by wide currency fluctuations.
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Collect ion problems

When a foreign customer Is slow in paying, a small 
business may have problems following up on the account.

American entrepreneurs can surmount all of these 
problems, but the typical small business cannot do it alone— 
it takes too much time and too high an investment. Even 
when profit margins are good, the limited export volume that 
a small company can expect does not justify the effort. A 
well-organized trading company with contacts throughout the 
world could help small and medium-sized businesses prevent 
the mistakes that discourage them from export markets.

VI. SPECIFIC COMMENTS ON S.1663

The trading company concepts embodied in S.1663 are 
sound and should assist significantly in making export markets 
available to many U.S. companies that do not now participate 
in export activities to any degree. As stated earlier, 
trading companies should be of particular value to small and 
medium-sized companies that are not able for various reasons 
to penetrate foreign markets on their own. Accordingly, we 
are pleased to support the pbjectives of this legislative 
proposal.

By providing financial assistance to cover startup 
costs, and by permitting existing companies and banks to 
participate in their formation, the proposal should encourage 
the creation of trading companies in a relatively short time. 
The long-range restrictions on ownership (2 OX) should help 
prevent abuses of the trading company concept.

Section 102 (c)(2) of 5.1663 establishes rules for 
licensing an export trading company where more than 20Z of 
its stock is owned by any person. It provides that licensing 
will be permitted if "the person or persons whose ownership 
of stock or interest exceeds the limitation submits a divesti 
ture plan under which he will divest himself of his stock or 
interest in excess of the limitation over a 10-year period 
beginning with the year in which the license is issued with-(i) 
the first sale or transfer of stock or interest occurring not 
later than the fifth year of such period."
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Following are some technical comments about the 
proposed rules contained in Title II of S. 1663, providing 
tax treatment of export trading companies and their shareholders.

1. Proposed Internal Revenue Code Sec. 1398A would 
grant complete tax exemption to a licensed export trading 
company electing to file under its provisions. On page 16, 
line 10 of the draft legislation, the reference to Section 1398E 
should probably be to Section 1398C.

2. Proposed Code Section 1398B(b)(1) provides a flow- 
through to shareholders of a licensed export trading company's 
net inves tment credit. Subsections (b)(2) and (3) provide 
rules for calculating the "net investment credit" that would flow 
through to shareholders where there may be recapture of prior 
Investment credits in accordance with IRC Section 47. The 
rules governing the allowance of the credit and recapture on 
early disposition of assets subject to the credit are very com 
plex and the interrelationship of Subsections (b) (2) and (3) 
are difficult to follow. What seems to be intended is that 
the allowance of the investment credit as well as recapture 
should be based on ownership of the property by the licensed 
export trading company itself, rather than investments made 
directly by any of its shareholders. Perhaps this point can 
be handled by explanatory comments in the Committee report when 
the Bill is considered.

3. New Code Section 6039C requires a very detailed tax 
return for an electing licensed export trading company. The 
information required includes names and addresses of share 
holders for each day of the year, numbers of shares owned at 
all times during the year and detailed Information on amounts 
of money and other property distributed to each shareholder. 
The Internal Revenue Service should have access to this 
Information to review reporting by the trading company and the 
shareholders, but we doubt the need to have all of this detailed 
Information included in a tax return form itself required by 
the statute. Presumably, failure to file all of the informa 
tion could Jeopardize licensed status. We believe the objective 
of this provision would be accomplished by requiring that an 
electing export trading company maintain this information in 
a permanent form for review by the Internal Revenue Service 
when requested. Further, the company should file information 
returns (possibly on Form 1099) disclosing amounts to be taxed 
to shareholders each year based on distributions made.

4. New Code Section 1398C(b) provides a 10-year net 
operating loss carryover for electing licensed export trading 
companies. Since these companies will have a tax-exempt status, 
we are not clear as to the objective of the net operating loss 
carryover provision. If the intent is *•!*,* c losses accumulated 
while in licensed status may be carried over to offset profits 
If licensed status i> 1" at, then we think that point should be 
made clear either In the statue itself or in Committee report 
language.
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As noted earlier in our discussion of existing DISC 
rules, our trading partners in GATT hs.ve alleged that those 
rules violate the GATT agreement. The U.S. has made counter 
charges that certain tax incentive provisions adopted by other 
countries also violate the GATT agreement. Other countries 
may make similar charges, with respect to the tax exemption 
granted to export trading companies under S.1663. Furthermore, 
the tax incentives included in this bill should be reviewed 
in light of the multilateral trade agreements recently 
consummated by our country and a number of others.

In our view, the trading company concept represents 
a unique combination of incentives (or removal of disincen 
tives) in the export area. Whether it is the right combination 
of economic and other factors to maximize U.S. exports only 
the future will tell. Clearly, however, the limitation of tax 
on export profits to distributed profits (a single tax system) 
combined with the flow through of tax credits, the partial 
financing of start-up losses and the removal of unnecessary 
antitrust constraints on joint export activity will motivate 
many knowledgeable and Innovating persons to become involved 
in establishing and operating trading companies. The trading 
company concept, if enacted, should do much to help American 
business become more competitive in world markets.

Japanese trading companies In 1978 handled between 
50Z and 55Z of Japanese exports. In order to eliminate the 
1978 deficit of $16 billion, it would have been necessary to 
increase U.S. exports 111 from the 1978 level of $144 billion. 
In light of the Japanese experience with trading companies, 
such a target for U.S. trading companies would seem to be 
within the realm of reason.
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APPENDIX A

DISTRIBUTION OF THE WORLD'S 100 LARGEST 
INDUSTRIAL COMPANIES

(Ranked by Sales)

NmJur ot Computo
IKS 1T7» H73 1978

United States.......................... 68 63 50 48
West Germany ........................ 12 10 12 14
Japan ............................... 2 8 11 9
France .............................. 3 3 9 10
United Kingdom....................... 9 7 6 6
Italy ................................ 2 3 3 3
The Netherlands....................... 1 2 3 3
Other ............................... _3 _4 _6 _7

Total Companies............. ...... HX) 100 100 100

Source: Fortune, various issues.

APPENDIX B

DISTRIBUTION OF THE NONPETROLEUM COMPANIES
THAT ARE AMONG THE WORLD'S 100 LARGEST

INDUSTRIAL CORPORATIONS

(Ranked by Sate)

United States.......................... 57 49 36 32
West Germany ........................ 12 10 12 14
Japan ............................... 2 8 11 8
France .............................. 3 2 7 8
United Kingdom....................... 8655
Italy ................................ 2 2 2 2
The Netherlands.............. ......... 1233
Other ............................... _2 3 _5 _5

Total Companies .................. 87 S2 8J 77
Source: Fortune, various issues.
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APPENDIX D

TAXATION OF FOREIGN BUSINESS 
OPERATIONS BY BELGIUM

Foreign Branch Operations
In principle, a company resident in Belgium that conducts business through 

a branch in another country is subject to current Belgian tax on a portion of 
the foreign branch profits. Conversely, losses sustained by the branch are 
currently deductible against the income of the Belgian company.

The income of a branch located in a country with which Belgium has an 
income tax treaty is exempt from Belgian tax. If losses from a branch in a 
treaty country have been deducted in Belgium and subsequent profits of the 
branch are not taxed in the branch country because of loss carry-overs there, 
those profits are fully taxed in Belgium. If the branch is located in a country 
that has no treaty with Belgium, the Belgian income tax applicable to this 
income is reduced by three-fourths. Foreign income taxes paid are deductible. 
The branch income may qualify for this reduction only if the branch is 
actually a permanent foreign establishment that maintains separate account 
ing records.

Foreign Subsidiary Operations
If the Belgian company operates in another country through a subsidiary 

rather than a branch, profits are not currently taxable and losses are not 
currently deductible. Tax at the normal corporate rate is imposed when the 
subsidiary distributes dividends. However, 95% of foreign dividends received, 
net of foreign taxes, are excluded from taxable income provided the shares in 
the foreign corporation have been held for a full taxable year. The remaining 
5% of foreign dividends received is considered to represent financial and 
administrative expenses included in the recipient corporation's deductions 
attributable to this dividend income.

A foreign tax credit of 5% can be applied against the recipient corpora 
tion's tax liability; any excess of the credit over the liability will be refunded. 
Dividends subject to the 95% exclusion must be grossed up for the amount 
of the 5% foreign tax credit.

The overall effect is that foreign dividends flow through the Belgian cor 
poration to its shareholders without any further corporate tax.

If the shares of the foreign corporation have not been held for a full taxable 
year, the net dividend received is taxable. A credit of 15% of that amount 
is granted.

Foreign Tax Credit
Normally, a direct foreign tax credit is not allowed when profits from a 

branch operation are currently taxable in Belgium. Double taxation of such 
foreign income is avoided by the exclusion (or exemption) of the income
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from taxable income by tax treaty or through a tax rate, reduction of 75% 
in the absence of a treaty. As already described, a limited foreign tax credit 
applies when foreign dividends are received.

A fixed foreign tax credit also applies on foreign interest and royalty 
payments if such income was taxed in a foreign country. Such interest and 
royalties generally are subject to the Belgian corporate tax. Applicable 
foreign income taxes are deductible in determining the corporate taxable 
income. In addition, a 15% foreign tax credit applies to such interest or 
royalty income. The credit is applied against the current income tax liability 
of the Belgian corporation. Any excess credit is unusable. No expenses need 
be allocated against the foreign-source interest or royalty income.

TAXATION OF FOREIGN BUSINESS 
OPERATIONS BY FRANCE

Foreign Branch Operations
In France, the principle of territoriality applies in that only income gen 

erated from activities in France is taxable. A company resident in France 
that operates through a branch in another country generally is not subject 
on a current basis to French tax on the foreign branch profits. Likewise, 
losses sustained by the branch are not currently deductible against the other 
income of the French company.

Expenses of starting foreign operations represent an exception to the 
general rule relating to the nontaxability of foreign profits. A deductible 
reserve for these expenses is permitted; however, this reserve must be added 
back to taxable income in equal installments during the sixth to tenth years 
following the year of deduction. Start-up costs related to sales and informa 
tion or study offices located in foreign countries generally qualify for this 
treatment. The total allowable reserve varies according to the foreign country 
involved. For European Economic Community countries, the total allowable 
annual reserve is equal to the losses incurred during each of the first five 
years, but the amount generally is limited to the capital invested during 
that period. For all other foreign countries, except those considered to be 
tax havens, the reserve is equal to the capital invested during the first five 
years, irrespective of the losses incurred.

A similar tax deduction is available in France for industrial operations in 
prescribed underdeveloped countries if prior approval is obtained from the 
Ministry of Economy and Finance. The amount of the deductible reserve 
must be negotiated with the tax authorities but cannot exceed one-half of 
the funds invested in the first five years.

The French law also provides that a taxpayer may enter into an agree 
ment with the Minister of Finance to permit the current inclusion of the 
results of foreign branch operations in taxable income. The Minister's consent 
is difficult to obtain, and this privilege, called "benefice mondial," has been
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granted to only about 20 entities in France. For these few companies, the 
tax paid to the foreign country is creditable against the French income tax 
but only to the extent of 50% of the income.

Foreign Subsidiary Operations

Generally, if the French company operates in another country through a 
foreign subsidiary, profits are not currently taxable and losses are not cur 
rently deductible. Dividends received from a 10% -or-more-owned sub 
sidiary are not taxable in France. However, expenses equal to 5% of any 
dividend received are deemed to be attributable to the tax-exempt income 
and are included in taxable income. If the parent incurs and can prove 
expenses of less than 5% of the distribution, then the inclusion in taxable 
income is limited to this lesser amount. Dividend withholding taxes paid to 
the other country are not deductible.

An exception to the noninclusion of subsidiary profits in current taxable 
income permits the consolidation of all foreign subsidiaries and branches 
in a single tax return. To be included, any subsidiary must be at least 50% 
owned. The use of this procedure requires permission of the Minister of 
Finance. In practice, this permission is almost never given. A credit is allowed 
for foreign income taxes paid up to 50% of the foreign income.

The deduction for losses and subsequent return to taxable income (as 
described in the section dealing with branches) is also applicable if the 
foreign subsidiary is at least 50% owned. Under those circumstances, current 
subsidiary1 losses can be offset against other taxable French income. French 
companies operating outside of France that grant medium-term loans (such 
as the sale of merchandise on extended terms) are allowed to establish a 
reserve, which is deductible for tax purposes, amounting to 10% of the 
amount receivable from the loans.

Royalties or the proceeds from the sale of patent rights received by a 
French company are taxable to French entities at a reduced rate of 15%. 
This rate applies to royalties resulting from agreements between affiliated 
entities when the licensee is a foreign company.

Foreign Tax Credit

The law in France does not provide specifically for a direct or deemed 
foreign tax credit since most of the foreign income involved is not taxable. 
As previously discussed, there are provisions that allow for the consolida 
tion of all foreign subsidiaries and branches or the inclusion of all branches 
in one tax return. In such circumstances, a credit is allowed against the 
French tax but may not exceed 50% of the foreign income included in 
the return. The limitation is computed on a per-country basis. For unused 
credits, there is a. five-year carry-over period; if the taxes are not claimed as 
a credit during that period, they become automatically deductible.
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A foreign tax credit is allowed for certain withholding taxes applicable to 
taxable income if the credit is provided for in a treaty. As an investment 
incentive, some treaties provide for a credit higher than the tax withheld. 
There is no provision for a carry-over or carry-back of an unused credit. 
If it cannot be utilized, it becomes immediately deductible.

French law does not require allocating indirect expenses against foreign- 
source income for purposes of a foreign tax credit limitation although direct 
expenses are allocable against such income.

TAXATION OF FOREIGN BUSINESS 
OPERATIONS BY GERMANY

Foreign Branch Operations

A company resident in Germany that conducts business operations 
through a branch in another country is subject to German corporate income 
tax on the foreign branch profits on a current basis. Conversely, for corpo 
rate income tax purposes, losses sustained by the branch are currently de 
ductible against its other income.

Generally, where Germany has entered into double taxation treaties with 
other countries, the right to tax profits attributable to a permanent establish 
ment rests with the country where such permanent establishment is located. 
Therefore, profits from a branch that qualifies as a permanent establishment 
are exempt from German tax. Conversely, losses incurred by a foreign branch 
located in a treaty country are not deductible for German income tax purposes.

Normally, the transfer of assets from a domestic business enterprise to a 
branch or subsidiary in a foreign country requires the disclosure and taxation 
of unrealized gain relating to such assets. Under the Foreign Investment Tax 
Law, an amount not in excess of such a gain may be transferred to a tax-free 
reserve for five years. At the end of this period, the reserve must be credited 
to taxable income in annual installments of at least one-fifth of the reserve.

The Foreign Investment Tax Law also allows a German resident company 
to apply for permission to currently deduct losses generated by a permanent 
establishment located in a country that has a double taxation treaty with 
Germany. Permission is granted if the losses are computed according to 
German tax and accounting standards. The loss deduction is available only 
for corporation income tax purposes and not for the municipal trade tax on 
income. To the extent losses have been claimed, subsequent years' profits 
from the branch (which would normally be exempt from tax by treaty) are 
subject to German tax to the extent the foreign branch is able to utilize the 
prior-year losses through a tax loss carry-forward in the local country. 
Similarly, any branch loss claimed must be included in German income in 
subsequent years if the foreign branch is incorporated, unless the brapch 
loss carry-forward in the local country is lost through the incorporation.
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Foreign Subsidiary Operations
If the German company operates in another country through a subsidiary, 

the profits are not currently taxable and losses are not deductible. Tax is 
normally imposed only when dividends are paid. If the operations of a 
foreign subsidiary are located in a "developing" country, as defined in the 
Developing Countries Tax Act, effectively no tax is levied on the dividends 
since the amount of foreign tax creditable against the income is assumed 
to be equal to the amount of tax attributable to the dividends.

One exception exists to the basic rule of taxing only remitted earnings. 
The income of foreign base companies controlled directly or indirectly 
(more than 50% control) by shareholders resident in Germany, and under 
certain circumstances by nonresident German citizens, is taxed currently 
to the shareholders without payment of dividends. A deemed foreign tax 
credit is allowed. Foreign base company income is taxed if:

1. The income is subject to an effective tax rate of less than 30% in the 
country of operation.

2. The passive income of the foreign company together with foreign 
base company sales and services income exceeds 10% of its total gross 
income. Foreign base company income below 10% of the foreign 
company's total gross income is taxed if the aggregate amount, other 
wise exempt, that is allocable to a German shareholder exceeds DM 
120.00.

These provisions, which are similar to the U.S. Subpart F provisions, 
were modeled after the U.S. provisions.

Under the German Foreign Investment Tax Law, a domestic corporation 
that directly owns at least 50% of the share capital of a foreign corporation 
(25% if the foreign corporation is located in a "developing" country) may 
establish a tax deductible reserve for that portion of the foreign subsidiary's 
losses applicable to investments made after December 31, 1968. However, 
the investments made after December 31, 1968. must have (1) increased 
the parent's ownership to 50% or more or (2) when added to previous 
investments, increased the ownership to at least 50% and (3) must be 
at least 5% of the subsidiary's capital. Unincorporated resident taxpayers 
may qualify for the same benefit.

There are certain other prerequisites for establishing the tax deductible 
reserve. The foreign subsidiary must have income from industrial or com 
mercial activities (leasing or licensing income is nonqualifying). The sub 
sidiary's loss must be computed under German tax accounting rules, and any 
foreign tax incentives claimed must be disregarded. Certain documentation 
must also be provided to the German tax authorities to prove the loss, and 
the foreign subsidiary must authorize the local tax administration to provide 
information to the German tax authorities upon request.

The tax-free reserve must be recaptured as taxable income to the extent 
subsequent profits are generated by the subsidiary. It must also be recaptured
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to the extent a write-down of the investment is claimed by the parent corpora 
tion or to the extent the reserve is allocable to shares sold by the domestic 
corporation. The parent may claim a write-down after a consistent pattern of 
serious losses occurs. The reserve must be recaptured in full at the end of 
five years after the year in which such reserve was established.

In addition to the above reserves resulting from current losses of a foreign 
subsidiary, other reserves may be established for qualifying investments made 
in developing countries (that are covered under the Developing Countries 
Tax Act) after December 31. 1973. and before January 1, 1979. An extension 
of this date is generally expected. A transfer of 40% to 100% of the cost 
of an investment to the tax-free developing country reserve is permitted for 
six years. At the end of six years, the reserve must be credited to taxable 
profits in annual installments of at least one-sixth of the reserve. For invest 
ments in labor-intensive enterprises, the annual installments must equal at 
least one-twelfth of the reserve. This reserve may not generate or increase a 
tax loss of a resident. It appears that under certain circumstances a deduction 
may be allowed relating to the same investment under both the Foreign In 
vestment Tax Law and the Developing Countries Tax Act.

Foreign Tax Credit
German law provides for an extensive system of granting relief from double 

taxation through a foreign tax credit where income is subject to tax both 
in Germany and another country. The requirements for claiming the credit are 
similar to the U.S. rules in that the claimant must be a German resident tax 
payer and the foreign-source income must also be subject to German tax. 
The foreign income taxes claimed as a credit qualify only if they arc national 
taxes as opposed to state or local taxes. All double taxation agreements 
concluded, by Germany specify which foreign income taxes qualify for the 
foreign tax credit and when foreign-source income may be taxed by the source 
country as well as Germany.

Those taxes not qualifying for the foreign tax credit may be claimed as a 
deduction if allocable to income taxable in Germany.

A limitation on the allowable foreign tax credit must be computed on a 
per-country basis, similar to the U.S. method. The credit may not exceed 
the German tax allocable to the item of foreign-source income. Also, qualify 
ing foreign income taxes are creditable only to the extent they apply to tax 
able foreign-source income from the same tax year.

The foreign-source income includable in the German company's taxable 
income is determined after deduction of those expenses incurred directly in 
earning that income. Indirect administrative expenses normally need not be 
allocated against that income.

Upon application, a foreign tax credit is allowed for the taxes deemed to 
have been paid by a foreign corporation. The credit is allowed only if the 
resident corporate shareholders own 257c or more of the foreign corpora 
tion's capital shares and the profits received from the foreign corporation
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have been earned through the active conduct of a trade or business. For 
dividends received from a qualifying subsidiary with management and legal 
situs in a developing country, a hypothetical tax at the German rate is 
granted as a tax credit, irrespective of actual taxes paid by the foreign 
subsidiary.

If a first-tier subsidiary, which is at least 25% owned by a German 
corporation, in turn owns at least 25% of the voting stock of a second-tier 
foreign corporation, which also pays dividends, upon application, the dividend 
is treated as if received directly from the second-tier subsidiary. This can 
occur only if the German corporation's indirect ownership in the second-tier 
subsidiary through the first-tier subsidiary is at least 25%. The profits received 
from the second-tier subsidiary must be earned through the active conduct 
of a trade or business. The mechanics of computing the deemed credit for 
first- and second-tier subsidiaries are generally similar to the U.S. method. 
The German tax law requires the taxpayer to adjust the foreign subsidiary's 
profits to the German accounting standards. The adjustments are similar to 
those required by U.S. law.

The treatment of dividends received from a first-tier subsidiary, of course, 
depends on the treaty provisions applicable to its country of incorporation. 
If the second-tier subsidiary is domiciled in a treaty country, either the 
dividend to the first-tier subsidiary is not taxable or, if no such exemption is 
provided for in the treaty, the tax credit system described above applies. 
In addition, German tax treaties with developing countries mostly have tax- 
sparing clauses for dividends, interest and/or royalty payments to Germany. 
If the developing country grants a tax holiday or reduces withholding taxes, 
the foreign tax credit allowed to the German corporate recipient will be based 
upon a higher tax rate than the one actually paid.

TAXATION OF FOREIGN BUSINESS 
OPERATIONS BY ITALY

Foreign Branch Operations

Business income in Italy is generally subject to two income taxes: a 
corporate tax at a rate of 25% and a local income tax at a rate of 15%. As 
the local tax is a deductible item for the corporate tax, the effective overall 
income tax rate is 36.25%. A company resident in Italy that conducts 
business operations through a branch in another country is subject to the 
corporate income tax on foreign branch profits on a current basis. The local 
income tax does not apply if the branch has separate management and 
accounting. Conversely, losses sustained by the branch are currently deduct 
ible against the other income of the company for corporate tax purposes. 
A foreign tax credit can be claimed against the corporate tax for income 
taxes paid abroad by the branch.
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Foreign Subsidiary Operations
If the Italian company operates in another country through a subsidiary, 

undistributed profits are not currently taxable. Distributed profits are subject 
only to corporate income tax, and then only 40% of such distributions are 
taxable. Losses sustained by the foreign subsidiary are, in effect, allowed as 
deductions for purposes of both the corporate and local income taxes. This 
results from a provision in the law that allows a company to reduce the 
carrying value of investment not quoted on an exchange by the proportionate 
reduction in net book value of the subsidiary as reflected by its latest approved 
financial statements. If the subsidiary's stock is quoted on an exchange, a 
deduction is allowed to the Italian company to the extent necessary to reduce 
the investment to market price, based on the average price during the last 
quarter of the year.

Foreign Tax Credit
The foreign tax credit is a new feature of the Italian tax law that became 

effective January 1, 1974. Italian corporations that are subject to the 
Italian corporate tax on foreign-source income, i.e.. dividends, branch profits, 
royalties, etc., may claim a credit against Italian corporate tax for foreign' 
income taxes actually paid abroad.

The credit is allowed only to the extent that the foreign country imposing 
the tax reciprocally allows a foreign tax credit. It is limited to the lower of 
(1) the actual taxes paid, (2) two-thirds of the corporate tax when the 
foreign country also allows a credit on income of the same nature or 
(3) 25% of the corporate tax when the foreign country does not allow a 
reciprocal credit. For foreign branch operations, the credit can be claimed 
for foreign income taxes imposed on branch profits. For a foreign subsidiary 
operation, the credit can be claimed for withholding taxes on dividends 
paid but not for the underlying foreign tax paid by the subsidiary itself.

TAXATION OF FOREIGN BUSINESS 
OPERATIONS BY JAPAN

Foreign Branch Operations
A Japanese company that conducts business operations through a branch 

in another country is subject to Japanese tax oh the foreign branch profits on 
a current basis. A foreign tax credit for taxes paid in the other country is 
allowed; the mechanics will be described below. Conversely, losses sustained 
by the branch are currently deductible against the other income of the 
Japanese company.

Foreign Subsidiary Operations
If the Japanese company operates in another country through a subsidiary 

rather than a branch, profits are not currently taxable at the present time 
and losses are not currently deductible. Tax at the normal corporate rate is
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imposed when dividends are distributed from the subsidiary with a deemed 
foreign tax credit generally being available.

As of April 1, 1978, Japan will tax currently income of certain sub 
sidiaries whether distributed as a dividend or not (a modified form of Subpart 
F income). Proposals (not yet in legislative form) indicate the following 
rules may be involved:

1. Current earnings (after March 31, 1978) of an overseas subsidiary in 
tax-haven countries will be taxed currently with the parent company's 
taxable income.

2. A subsidiary in a tax-haven country is defined as a company owned 
over 50% directly or indirectly by the Japanese parent company or 
its related parties.

3. An overseas subsidiary not carrying on substantial business activity 
in the tax-haven country would be taxed unless Japan has a tax treaty 
with the country.

4. Tax-haven countries would be countries (including treaty countries) 
that have the following conditions:

• a. No corporation taxation,
b. An effective tax rate of 25% or less on corporate income or

- c. No taxation on offshore source income.
Subsidiary losses create tax benefits recognized only upon liquidation or 

bankruptcy of the subsidiary or when there has been a "significant deteriora 
tion" of the value of the subsidiary. A "significant deterioration" occurs when 
the value of the original investment has decreased by 50% and there is little 
prospect of recovery in the future. If these events occur, the parent company 
may, for tax purposes, write down the value of its original investment to 
the current value.

The parent company has the option of deducting a reserve for foreign 
investments. A reserve of 30Cr may be claimed in the initial year for invest 
ments in underdeveloped countries. A reserve of 40% to 100% is available 
in any country for companies organized to develop natural resources. After 
five years, the reserve is restored to income in five annual installments.

Foreign Tax Credit
The Japanese law provides for an extensive system of granting relief through 

a foreign tax credit where income is subject to taxation in Japan and another 
country. The requirements for claiming the credit are similar to the U.S. rules 
in that (1) the claimant must be a Japanese resident taxpayer and (2) the 
foreign-source income must also be subject to Japanese and foreign tax. In 
addition, a Japanese resident company that owns at least 25% of the voting 
stock of a foreign subsidiary may claim a credit for taxes deemed to have 
been paid by the foreign subsidiary when a dividend is received from that 
subsidiary. This credit is similar to the U.S. deemed credit under Section 902.
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A limitation on the allowable foreign tax credits must be computed on an 
overall basis. Originally, Japanese tax law provided for a per-country limita 
tion; then the concept of the overall limitation was introduced and the 
taxpayer was permitted to elect either method. In 1963, the per-country 
limitation was deleted from the law and only the overall limitation remains.

For purposes of computing the overall limitation, any loss incurred by a 
foreign branch need not reduce other foreign-source income. This provision 
is referred to as the "modified" overall limitation.

In practice, the Japanese authorities do not normally allocate indirect 
expenses to foreign income.

The deemed foreign tax credit is allowed for taxes paid by a foreign 
subsidiary if the Japanese parent owns at least 25% of the issued and out 
standing stock for an uninterrupted period of at least six months before the 
dividend is received. This credit is available upon receipt of a dividend from 
a "qualified" foreign subsidiary. To qualify, a foreign subsidiary must carry 
on an active business and may not be a tax-haven-type corporation organized 
for the purpose of reducing income tax in Japan.

The mechanics for computing the deemed foreign tax credit are similar 
to those of the U.S. credit. The ratio of the dividend received to the foreign 
income (net of foreign taxes) is multiplied by the foreign tax to determine 
the tax deemed paid. The amount of foreign tax deemed paid is included in 
the Japanese parent's income and is included in foreign-source income when 
computing the overall limitation. The deemed credit is allowed only for taxes 
paid by directly owned subsidiaries: taxes paid by second- or third-tier 
subsidiaries do not qualify.

The Japanese tax law does not require the taxpayer to substantially adjust 
a foreign subsidiary's earnings and profits to the Japanese standards when 
computing the deemed credit. The profits to be used for computing the 
foreign tax credit are either the profits as shown by the foreign financial 
statements or taxable income as reflected on the tax return, whichever is 
greater. There are certain minor adjustments that should be made regard 
less of whether financial statement income or taxable income is utilized. For 
example, if there is any income that is not subject to foreign income tax. 
it must be included in foreign-source income for purposes of the deemed 
credit calculation.

Unused foreign tax credits may be carried forward to the five taxable years 
following the year in which the foreign income taxes are paid or accrued. 
Also, the current-year credit may be increased to the extent the foreign 
income limitation exceeded available credits during the five previous years. 
Thus, either the excess foreign tax credit or the unused limitation can be 
carried forward five years. Refunds of prior years' income taxes paid are not 
granted; instead, the procedure is simply to increase the foreign tax credit in 
the current year by recomputing the Japanese taxes paid on foreign-source 
income including that of prior years.
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TAXATION OF FOREIGN BUSINESS 
OPERATIONS BY THE NETHERLANDS

Foreign Branch Operations

A company resident in The Netherlands that conducts business operations 
through a branch in another country is subject to The Netherlands tax on the 
foreign branch profits on a current basis. However, a foreign tax credit for 
taxes paid in the other country is allowed; the credit can effectively make the 
branch profits tax exempt (the mechanics are described below). Conversely, 
losses sustained by the branch are currently deductible against the other 
income of the company. However, to the extent branch losses reduce current 
taxable income from Dutch sources, the losses will be recaptured against 
future branch profits of the next six years that might otherwise not be 
taxed because of the credit. If foreign branch income exceeds total net 
income of a Netherlands corporation, the excess may be carried forward as 
excludable foreign income in the six following years.

Foreign Subsidiary Operations
If The Netherlands company operates in another country through a sub 

sidiary, the profits or losses of the subsidiary are normally not taxable or 
deductible. Any dividends received by the parent corporation are exempt 
from tax, provided the parent operates as an integrated business (and not 
a pure holding company), owns at least 5% of the share capital of the foreign 
subsidiary and the subsidiary is subject to some kind of foreign income tax. 
If the subsidiary's income is not subject to foreign tax, dividends it pays are 
not exempt from tax.

Foreign Tax Credit
The Netherlands has entered into numerous income tax treaties in order 

to avoid double taxation of income. Normally, foreign tax credits are granted 
in The Netherlands in accordance with the provisions of these treaties. If no 
treaty exists, The Netherlands law includes unilateral provisions for the 
avoidance of double taxation.

In theory, a Netherlands corporation is subject to Dutch corporate taxation 
on its worldwide income. However, if, in •accordance with a tax treaty, an 
item of income is excluded from Dutch taxation, a tax credit is granted in 
order to comply with the provisions of that treaty. Generally speaking, the 
Dutch tax credits are limited to the Dutch tax due on the foreign income. 
Under most Dutch treaties, the foreign tax credit is determined by multiplying 
the total Dutch tax due on worldwide income by a fraction, the numerator 
of which is the foreign-source income and the denominator of which is world 
wide income.

In cases where no tax treaty has been negotiated with a particular country, 
a Netherlands corporation may claim a foreign tax credit only on certain 
specific types of foreign income, including profits from a foreign branch or

52-624 0-79-17
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partnership, income from real estate located outside The Netherlands and 
income from loans secured by mortgages on real estate located outside The 
Netherlands. The foreign tax credit would be computed as described above. 
In determining the allowable foreign tax credit, an overall limitation is utilized 
permitting a taxpayer to group all foreign-source income, including losses.

In addition, a foreign tax credit is granted (whether a treaty exists or not) 
to a resident corporation against tax due on dividends, interest and royalties 
received from a debtor in a "development country," if the dividends, interest 
and/or royalties are subject to income tax in the development country. This 
tax credit is limited to the lower of the tax levied in the development country 
(for dividends limited to 25%) or The Netherlands corporate income tax 
due on the income. There are presently about 100 qualifying development 
countries. '

Foreign taxes paid on any other type of foreign income are not allowed 
as foreign tax credits in the absence of treaties. Where foreign income is 
included in taxable income and no tax credit is allowed, any foreign taxes 
paid on the income can be claimed as a deduction.

All direct and indirect expenses of earning foreign-source income must 
be allocated against that income in computing the applicable foreign tax 
credit limitation unless an applicable tax treaty holds otherwise. There are no 
specific statutory guidelines on the mechanics of allocating indirect expenses.

The Netherlands law does not provide for the deemed foreign tax credit 
similar to the Section 902 credit in the United States since the dividends 
involved are not taxed.

TAXATION OF FOREIGN BUSINESS 
OPERATIONS BY THE UNITED KINGDOM

Foreign Branch Operations

A company resident in the United Kingdom that conducts business 
operations through a branch in another country is subject to U.K. tax on the 
foreign branch profits on a current basis. A foreign tax credit for taxes paid in 
the other country is allowed; the" mechanics are described below. Conversely, 
losses sustained by the branch are currently deductible against the other 
income of the U.K. company.

Foreign Subsidiary Operations
Assuming the U.K. company operates in another country through a sub 

sidiary, which is a nonresident U.K. company rather than a branch, profits 
are not currently taxable and losses are not currently deductible. Tax at the 
normal corporate rate is imposed when dividends are distributed from the 
subsidiary. Generally, a foreign tax credit is available (see details below).
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The exchange control rules of the Bank of England require annual repatria 
tion of two-thirds of the combined profits of overseas subsidiaries. The U.K. 
parent company may select foreign subsidiaries with high foreign tax credits 
from which to pay dividends, if it wishes.

Foreign Tax Credit

The U.K. law provides for an extensive system of granting "double taxation 
relief through a foreign tax credit where income is subject to taxation in 
the United Kingdom and another country. The requirements for claiming 
the credit are: (1) the claimant must be a U.K. resident taxpayer and 
(2) the foreign income must also be subject to U.K. tax.

In addition, a U.K. resident company directly or indirectly controlling not 
less than 10% of the voting power of a foreign subsidiary may also claim 
credit for the "underlying" corporate income tax paid by the foreign sub 
sidiary when a dividend is paid to the parent. This credit is broadly similar 
to the United States deemed credit under Section 902.

If a foreign tax credit is not allowable or not claimed, a deduction for those 
taxes (withheld or underlying) may be claimed. The limitation on the allow 
able foreign tax credit claimed must be computed on each separate "source" 
of foreign income and the credit is limited to the greater of the foreign tax 
or the U.K. tax payable on that particular source of income. The income from 
each separate subsidiary or branch is considered a separate source of income. 
Because of this rule, there is no overall limitation in the U.K. law. Further 
more, unused foreign taxes may not be carried back or forward to another 
year. However, U.K. companies with varied overseas interests commonly 
incorporate an overseas holding company, which receives all foreign dividends 
from the subsidiaries and thereafter pays a single dividend to the U.K. parent 
company. Thus, there is only one source of income for U.K. tax purposes and, 
effectively, the averaging of foreign taxes (as the U.S. overall limitation 
allows) is possible in the United Kingdom.

The foreign-source income includable in a U.K. company's taxable income 
is determined after the deduction of those expenses incurred directly in earning 
that income. The allocation of indirect expenses against that income is not 
normally required in the United Kingdom.

As mentioned above, a foreign tax credit is allowed for the "underlying 
tax" incurred by a foreign subsidiary, provided the U.K. parent company 
owns not less than \Q% of the voting power of the subsidiary. There is no 
restriction on the number of tiers of subsidiaries for which the "underlying" 
tax credits may be obtained, provided the lOTf ownership exists at each level 
of the chain of ownership. Unlike the United States, the ownership requirement 
is examined directly at each tier level and the law is not concerned with the 
effective percentage of ownership. For example, if U.K. resident company A 
owns 10% of foreign company B which in turn owns 10% of foreign com 
pany C, company A can receive a credit for its proportionate share of the
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underlying taxes paid by companies B and C, provided dividends are paid 
through the chain of ownership.

The mechanics for computing the underlying tax credit are generally similar 
to the U.S. method of computing the deemed credit for a developed country 
corporation. The taxes in the "underlying tax" credit arc normally computed 
on an accrual basis adjusted to the amount actually paid. The U.K. tax law 
does not require the taxpayer to adjust the foreign subsidiary's earnings and 
profits to the U.K. standards. Instead, the profits to be used for computing 
the foreign tax credit arc distributable profits as determined from the foreign 
company's financial statements.

Foreign tax credit benefits may be restricted by payments of Advance 
Corporation Tax (ACT). ACT is collected as a percentage of dividends paid. 
It is creditable in arriving at the annual corporation tax liability subject to 
certain limits. Foreign tax credits must be taken into account before crediting 
ACT. The impact of the rules involved varies according to the rates of 
overseas taxes, the ratio of overseas to U.K.-source income and the level of 
dividends paid. Where the U.K. business has significant foreign-source income 
subject to high foreign taxation, part or all of the foreign tax credits will 
be lost.

Mr. KAPNICK. Finally, in concluding, I must say, Mr. Chairman, 
that as a member of your constituency and as a person deeply 
committed to improving the world of small and medium-sized busi 
ness, I congratulate you on introducing this bill and adding to the 
debate on the need for expanding exports for our country.

Senator STEVENSON. I thank you, sir. We Illinoisans just recog 
nize what is good for Illinois is good for the country.

Mr. KAPNICK. It's good for New Hampshire too. [Laughter.]
Senator STEVENSON. That is an exceptionally helpful statement, 

and I will do all I can to see that it gets a wide audience. I know it 
has taken a great deal of effort from you and your colleagues and 
others in your firm. I note just looking at it hurriedly that it 
contains, in addition to the statements, valuable, perhaps unique 
source material, including the chart on comparative tax incentives 
for exports, which would make interesting reading for people in 
Washington. I want to come back to that hi a minute.

Mr. Kapnick, Arthur Andersen is a worldwide firm, is it not?
Mr. KAPNICK. Yes, sir. We operate in nearly 40 countries.
Senator STEVENSON. So you and your colleagues are familiar with 

accounting procedures, tax laws, industrial policies of many, many 
countries.

Mr. KAPNICK. That's right.

TAX CONCESSIONS

Senator STEVENSON. You have been in a unique position, I sub 
mit, to give us an informed opinion on the value of these bills. 
Now, as has been mentioned, S. 1663 includes some so-called tax 
concessions for trading companies. There is strong recognition here 
that when it gets started, it will need some assistance. For that 
purpose, as well as then- continuation, there are some tax conces 
sions. Those provisions of the code or amendments to the code have
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drawn a complaint that they would violate the GATT codes against 
export subsidy. Have you considered that complaint? If so, are 
there ways, either by this device or by others, of achieving the 
same objective, but without violating the GATT codes?

Mr. KAPNICK. Mr. Chairman, I am sure you recollect that I am a 
member of the Presidential Advisory Commission for the Multina 
tional Trade Negotiations. Therefore, I am quite familiar with 
some of the results of the Trade Act which you have already 
addressed. I would like to analyze that in two ways, if I could, for 
you.

First of. all, I understand that there is some concern over those 
issues, but if we analyze what you are proposing, it's a matter that 
is before the Congress already in some of the debate on whether or 
not there should be an integration of the tax code between share 
holders and corporations. As I see it, one of the things you are 
proposing is an integration for just a small part. As it affects the 
GATT discussions, it seems to me that's the place this area should 
be resolved, we think it's good for the United States. The most 
significant part of the GATT negotiations for our country was to 
provide a mechanism by which you could resolve differences be 
tween countries.

If you recollect, there are many, many countries overseas that 
have already integrated their tax systems, and it seems to me that 
we, as a nation, have a right to do this for a small segment of our 
economy. The place to negotiate that out is the international scene, 
where we have set up procedures whereby these can be resolved.

We have somewhat the same difficulty with the DISC issue. The 
most important thing is, do what is best for our country and 
negotiate our positions out on an international scene.

Senator STEVENSON. DISC is grandfathered, is it not, in the code? 
I think so.

It's a question of whether this is an export subsidy, I guess. 
Existing subsidies, including DISC, would be grandfathered.

Mr. KAPNICK. I think it's a means of our taxing our companies, 
as we see it, and if we take the position that it is an export subsidy, 
if you study other countries tax incentives, there are many that 
also should be considered in the same light. It seems to me that we 
have to protect our own nation and think in terms of how are we 
going to improve our sell side of the equation and then negotiate 
on a pretty hard basis on an international level to eliminate those 
that are export subsidies elsewhere, if they put ours in the same 
category.

Senator STEVENSON. Do the trading companies of foreign coun 
tries enjoy tax concessions similar to those proposed in S. 1663?

Mr. HOEFS. The principal one you would be referring to is Japan. 
Japanese trading companies don't enjoy features that are similar 
to those proposed in this bill. They do have some provisions to 
assist in the form of certain allowances that are described in our 
statement. However, those allowances are available to all Japanese 
companies. They are not limited to the trading companies. Presum 
ably, they are of value in assisting the Japanese trading companies. 
As I remember the particular provisions, one, for example, provides 
some recognition for foreign exchange losses on export activity in a 
way which provides an acceleration of the deduction.
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Right now the second one escapes me. Bill Penick points out the 
second one relates to bad debt treatment on export activities. 
"- These are not limited to Japanese trading companies but are 
available for all Japanese companies whether they use a trading 
company or not.

Senator STEVENSON. The Treasury yesterday was not so enthusi 
astic about this proposal as the Commerce Department, but indicat 
ed that its attitude might change if enactment of S. 1663 with its 
changes in the Internal Revenue Code was accompanied by a re 
peal of DISC. How would that hit you?

Mr. KAPNICK. If you are going to move along that line, it might 
be desirable to reconsider the limitations on the ownership of trad 
ing companies, where you get down to the 20 percent at the end of 
10 years. I happen to believe we have two export problems in the 
United States. We don't have one. We have very large multination 
al companies where DISC provides a very real incentive for them 
to develop their exports. By reinvesting in export activities, you 
have permitted them to use the DISC savings to further develop 
export markets, which to me is a very desirable approach.

In considering the trading companies, though, I think we have to 
recognize that by and large America is made up of small- and 
medium-sized businesses. It is very difficult for them to compete in 
export activities. So I would say that the Treasury Department, 
with all due regard for their approach, has not really focused in on 
the true needs of the small businessman. The small businessman is 
the one that we have to help—if you want more exports, you have 
to find more things to export. When you philosophize a bit, you get 
down to the small- and medium-sized businesses having excellent 
export potential.

So I would say that that may be Treasury's approach, and if that 
is the way the Congress decides, I would encourage you then to 
look at the ownership rules and have one policy as opposed to two. 
At this point, though, I believe you should leave the DISC in place 
and try to encourage through these tax incentives exports for 
small- and medium-sized businesses.

Senator STEVENSON. We may have to reexamine the tax provi 
sions in light of these complaints about GATT. There are some 
indications that it would be possible to accomplish the same objec 
tives without running these larger risks. Maybe we could discuss 
this a bit further later. It's a very complex question.

Mr. KAPNICK. We would be most happy to provide any assistance 
we can in evaluating that question and looking at alternatives.

Senator STEVENSON. I am grateful for that. As you probably 
know, you can't offer assistance without running a considerable 
risk of me taking advantage of it. But——

TAX ISSUE SECONDARY

Mr. KAPNICK. I would make one comment, if I could, in that 
regard. I think the tax issue is a secondary issue. The overriding 
issue is to get trading companies on the books, so that we can 
increase the exports. As to how you get the tax incentive struc 
tured, we will work with you. I would hope you would see that as 
the secondary issue, rather than the prime issue.
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Senator STEVENSON. The DISC provisions would be valuable to 
trading companies, would they not?

Mr. HOEFS. No. Your provisions are incompatible with the DISC 
provisions. The company would fit into one category or the other.

Senator STEVENSON. If the tax provisions are not essential, if we 
kept loans and guarantees, because of the startup problems and 
then took out the development provisions, because of whatever 
objections there are, would DISC go far enough to accomplish that 
purpose for the trading companies? That is a provision that does 
not conflict with GATT.

Mr. HOEFS. I suppose it depends on whether you would be re 
stricted to the present DISC provisions or have some ability to 
expand on them in some way.

LIMITATIONS AND COMPLEXITY OF DISC

The greater incentives offered, the greater the possibility that 
meaningful use will be made. The key thing—really two things— 
wrong with DISC is from the small- and medium-sized business 
point of view. One is their limitations.

Basically DISC provides 50 percent or less of the tax benefits 
that your bill offers. Obviously 50 cents on the dollar is not as 
valuable as a $1.

Second is the complexity. I am not sure which is the worse. DISC 
gets so horribly complex.

As we point out in our written statement, we prepared a 30-page 
list for our people to use in determining whether a particular 
company has problems qualifying as a DISC or not.

Obviously, a small- or medium-sized company can't begin to deal 
with that complexity.

Senator STEVENSON. My staff gave me a note. They concur fully 
with what you said.

Mr. PENICK. The DISC'S serve a real function for larger compa 
nies. We do need this kind of incentive. S. 1663 provides an extra 
incentive—clearly more incentive than DISC—but we need that for 
small- and medium-sized businesses.

Senator STEVENSON. I am groping at the moment for some way to 
minimize the GATT problems. Maybe we will have to do more 
work on that.

Mr. KAPNICK. We will look at that and get back to the staff.
Senator STEVENSON. Good.
Mr. KAPNICK. I wonder if the GATT issues aren't getting over 

played. I would like to see what is involved—we have not taken a 
look at that.

Mr. PENICK. No; beyond generally looking at it and discussing it. 
That is as far as we have gone.

Senator STEVENSON. That would be much appreciated. As you 
probably detected earlier, there is some interest in the Finance 
Committe which could share the jurisdiction in this matter and an 
opportunity to move ahead, if we can overcome the GATT obstacle.

I would sense that that may be the major obstacle at the mo 
ment. Well, I think we will probably have some additional ques 
tions. If so, I think I will follow up in writing with those.

Thank you again.
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Our next witnesses will comprise a panel. Richard Baker of the 
Alliance for Progress in North Carolina. Michael Doyle of Alston, 
Miller & Gaines, Atlanta? Marshall Frankel, president of J. D. 
Marshall International and Guy Tozzoli, director of the World 
Trade Department, Port Authorities of New York and New Jersey.
STATEMENTS OF A PANEL CONSISTING OF RICHARD BAKER, 

ALLIANCE FOR PROGRESS, NORTH CAROLINA; MICHAEL 
DOYLE, ESQ., ALSTON, MILLER, & GAINES, ATLANTA, GA.; 
MARSHALL FRANKEL, CHAIRMAN OF THE BOARD, MAR 
SHALL INTERNATIONAL, TRADING CO., INC., SKOKJE, ILL.; 
AND GUY F. TOZZOLI, DIRECTOR, WORLD TRADE DEPART 
MENT, PORT AUTHORITIES OF NEW YORK AND NEW JERSEY
Senator STEVENSON. Mr. Baker.
If any of you would like to summarize your full statements, I 

would be more than happy to enter them. The full statements will 
appear in the record.

Mr. Baker.
Mr. BAKER. I will be glad to summarize in just a couple of 

moments. I am Richard Baker. I represent Alliance for Progress in 
northeastern North Carolina which is a development corporation 
and we are currently charged with responsibility of starting up an 
international training company that will assess foreign market 
potential for agricultural products and put together a large group 
of producers in North Carolina and the Southeast.

This would involve also arranging for the necessary processing of 
the products. We would probably end up using joint ventures in 
foreign capital, specially as it relates to the processing plants and 
other entities of this corporation.

We would like very much to applaud your efforts in getting the 
Federal Government to assit foreign trade in a very positive way.

Since we are in the middle of the startup of this venture, we 
have run into situations that perhaps would be very applicable to 
your Senate bill S. 1663.

Of course, this would include the component of your bill that we 
are very interested in. That is the startup.

The financing of the company. And that is the startup as well as 
the ongoing operation of the company which would include the 
possible bank guarantees for inventory of receivables and we are 
real happy to see these components in the bill.

We also are happy to see that possibly the bill might provide 
remedies for any antitrust problems.

NO ANTITRUST PROBLEMS

Senator STEVENSON. Hopefully it will provide for no antitrust 
problems, but will offer remedies.

Mr. BAKER. That's right. And it speaks to the startup and operat 
ing capital. I would like to suggest some ways that this good bill 
might be enhanced.

We encourage foreign ownership in a joint venture. We feel that 
would help in this case.

Senator STEVENSON. Others made the same point. I think it's 
well taken. We will take that suggestion under advisement.
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Mr. BAKER. Another way would be the elimination of the 20- 
percent ownership clause. We would hope there would be consider 
ation for partnerships and also for family owned activity.

We see a possible need for guarantees and commercial bank 
loans for the inventory and accounts receivable in the operations of 
the company a few years hence, especially since large amounts of 
capital will be necessary for contracting with farmers. Providing 
this cash for large inventories coming in would be a problem.

We see this consideration as a real help in the future. When I 
talk to businessmen and consultants working with, me on the proj 
ect, we find that licensing by the Department of Commerce seems 
to scare a lot of businessmen. Using a term other than licensing 
would probably help.

With that, we thank you so much for the opportunity to share 
this with you. Again, we applaud your effort.

Senator STEVENSON. I thank you, sir, for the help. If there is no 
objection, we will finish up with the panel and come back to all of 
you with questions.

Mr. DOYLE. I will attempt to focus my remarks. I would appreci 
ate my comments being made part of the record.

Senator STEVENSON. All the full statements will be entered in the 
record.

Mr. DOYLE. I am Michael A. Doyle, a partner with the Atlanta 
law firm of Alston, Miller & Gaines. My practice has been special 
ized principally in the area of antitrust law.

I have been particularly involved and interested in the recent 
past in the representation of agricultural producers in the South 
east.

I have recently served as counsel to a group of about 15 poultry 
producers who have formed a Webb-Pomerene Export Association 
for the export of broilers and eggs. I applaud this subcommittee's 
efforts to encourage export associations.

ANTITRUST EXEMPTIONS NEEDED

If joint export activity is to expand, I am convinced that a more 
certain antitrust exemption must be provided.

I know from my own experience and my own practice that lack 
of a certain antitrust exemption has kept a number of smaller 
businesses out of joint export associations and thus out of the 
export market.

The Department of Justice position that no antitrust exemption 
is required gives no comfort. As you pointed out in the testimony of 
Mr. Ewing, the Department of Justice position does not bind pri 
vate attorneys general—plaintiffs treble damage, class action coun 
sel; it does not bind the Federal Trade Commission.

It does not bind a court. In sum, the difference between the 
Department of Justice position and the legislation that is currently 
being pursued by this committee is this: I can say to my clients 
that it is my opinion that if you are sued for treble damages, that 
after a number of years, after untold expense, I think I can win 
that lawsuit before a jury of six citizens.
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The Department of Justice agrees with me. Enactment of legisla 
tion that you have before your subcommittee allows this statement 
to be made to all small businessmen, in advance:

"Declare your purpose. Obtain certification. And you will not be 
sued so long as you retain that certification." The comfort of that 
kind of legislation can do what no opinion of the Department of 
Justice and no opinion of private counsel can do.

It will make the difference between participation and no partici 
pation in my experience and my opinion. I am delighted to support 
the concept of the legislation before this committee and would be 
happy to answer "any questions, 

ic full statement follows:]
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Remarks By

MICHAEL A. DOYLE, ESQ. 

ALSTON, MILLER & GAINES

My name is Michael A. Doyle. I am a member of the 

Atlanta and Washington law firm of Alston, Miller & Gaines and 

have been a practicing attorney for 18 years. My principal 

area of expertise is antitrust. Within that area, I have 

advised numerous clients, including a number of trade associ 

ations and agricultural cooperatives, concerning their com 

pliance with the antitrust laws. I have also been called upon 

to represent certain of these clients when their activities 

have been challenged under the antitrust laws.

Not infrequently, the antitrust challenges faced by my 

clients have stemmed from attempts by vigorous antitrust 

enforcers to expand the scope of the antitrust laws. While I 

applaud vigorous antitrust enforcement, the expanding nature of 

this enforcement makes it difficult to advise clients as to 

whether their conduct is lawful. More importantly, the breadth 

of the antitrust laws, particularly Section 1 of the Sherman 

Act, makes it very hard for a businessman to assess the risks 

of a particular course of conduct and plan his affairs accord 

ingly. This uncertainty is, of course, a direct impediment to 

many forms of business activity — activity which nonetheless 

may be desirable from a standpoint of economic efficiency and 

growth, as well as procompetitive. In any area of economic 

activity, such uncertainty is expensive.
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The Webb-Poraerene Act is a model of the vague, general 

statutes one typically finds in the antitrust field. While 

providing a general exemption from the antitrust laws for 

certain activities conducted by qualified export associations, 

the Webb-Pomerene Act is far from clear in its scope and offers 

the businessman little day-to-day certainty in its applica 

tion. Business Letter Review procedures, which are available 

through the Antitrust Division of the Justice Department, 

provide no firm assurances that a future challenge will not be 

forthcoming.

Let me give you a flavor of the "comfort" provided in 

a Business Review Letter by quoting a paragraph from a recent 

Business Review Letter issued to a Webb-Pomerene association:

In light of the foregoing, the proposed organization 
would seem to qualify as a Webb-Pomerene association 
pursuant to 15 O.S.C. §561-65, the formation of which is 
exempt from the antitrust laws so long as certain statu 
tory conditions are met. Since theseconditions appear to 
have been satisfied in this instance, the Department of 
Justice has no present intention to institute antitrust 
proceedings with respect to the formation of (the export 
association). However, as with all Webb-Pomerene associa 
tions, the statutory exemption is contingent upon conform 
ity of the Association's behavior withthe provisions of 
the statute, applicable regulations of the Federal Trade 
Commission, and judicial interpretation of both. (Emphasis 
supplied.)

By my count, there are six qualifiers in the quoted paragraph 

alone. I do not believe that cautious businessmen are likely 

to embrace enthusiastically cooperative export activity in
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light of an antitrust exemption as tenuous as this. I believe 

that the lack of Webb-Pomerene export activity in the past is 

partly accounted for by this uncertainty.^ No conserva 

tively advised businessman can discount the grave antitrust 

risk which is very real under current law. That risk is this 

— a step ventured into the area of Webb-Pomerene uncertainty 

today may result in exposure to ruinous antitrust treble 

damages exposure that is visible only through 20-20 hindsight. 

It is no wonder that prudent businessmen forego this opportu 

nity to add fractionally to their sales, through a venture that 

might, innocently and without forewarning, risk their entire 

business. Published statements to the effect that the Justice 

Department is "itching to sue" a Webb-Pomecene association 

further diminish the value of the present exemption.-'

I believe that S.864, which amends the Webb-Pomerene 

Act, S.1499, which replaces the Webb-Pomerene Act, and S.1663, 

which provides for a new concept — the Export Trading Company 

while preserving Webb-Pometene, each adds a substantial 

degree of certainty to the application of the antitrust laws in 

this area. Accordingly, I urge this Subcommittee to adopt some 

form of clarification or supplementation of the existing 

Webb-Pomerene Act. I do not, however, think that any of these 

three bills goes far enough in providing the business community 

with the degree of certainty to which it is entitled. I do not
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think that any of these three bills goes far enough in 

providing the assurances necessary to spur an increase in the 

number of export organizations sufficient to reduce the balance 

of payments difficulties this country is presently experiencing.

The primary benefit provided in each bill being 

considered is the institution of administrative "certification" 

or "licensing" procedures, which provide export organizations 

with an exemption from the present uncertainty of after the 

fact, ad hoc application of the antitrust laws.-' As I 

understand these procedures, each entity which hopes to operate 

under the revised Webb-Pomerene or Export Trading Company 

umbrella must submit certain information to a monitoring 

federal agency, either the Commerce Department (S.864 and 

S.1663) or the Federal Trade Commission (S.1499), and then 

await administrative action which will either sanction or not 

sanction the entity as being exempt. The criteria for exemp 

tion and the particulars of the information which must be 

supplied to the relevant agency vary from bill to bill, but in 

essence they appear to be much the same and, in my view, are 

generally fair in their scope.

The great benefit of each of these bills is that once 

an association or trading company has been "cleared" or 

"licensed" it is exempt from the antitrust laws until one of 

two exceptions to the general exemption comes into play. These
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exceptions are (i) material changes in "domestic and inter 

national circumstances" and (ii) material changes in the asso 

ciation's or company's membership, trading activity or mode of 

operations.- In my mind, this statutory framework provides 

the businessman with substantially greater assurances that he 

will not face antitrust exposure prior to a determination that 

his activity has been unlawful. As I said before, however, I 

believe that the American businessman is entitled to further 

assurances that his conduct is lawful.' This is particularly so 

where there is every incentive to encourage the businessman to 

adopt a particular course of conduct for the general welfare of 

the country.

The two exceptions to the general antitrust exemption 

afforded in each bill are rather amorphous. Such an approach 

is often required in drafting statutes that must deal with a 

myriad of contingencies that its drafters can never contem 

plate. Accordingly, I do not fault the lack of specificity 

found in the "exceptions" provisions of these bills. I do, 

however, believe that the pending legislation is at fault for 

not specifying with sufficient clarity the consequences of 

application of these exceptions to the general exemption.

Let me offer the following hypothetical based upon 

S.364 as an illustration. Suppose that association XYZ applies 

for and receives clearance to operate as a Webb-Pomerene
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association under the amended Act and commences to export a 

particular commodity pursuant to that clearance. Some -time 

thereafter the Department of Commerce determines that the 

association's exempt status should be terminated, either 

because domestic and international conditions have changed or 

because the association has begun to conduct itself in a manner 

that the Department believes is not in accordance with the 

applicable statute. Hearings and perhaps appeals follow, but 

the association's exemption is ultimately terminated. What 

then? Clearly, if the association continues to operate after a 

final administrative or judicial determination that it is 

without the protection of Webb-Pomerene, the association should 

be subject to the antitrust laws. But what if the association 

ceases its activities or comes into compliance with 

Webb-Pomerene? Is the association subject to the antitrust 

laws for activities conducted during the period it thought it 

was exempt, but as matters ultimately were resolved, it was 

not? Each of the three bills before this Subcommittee is less 

than totally clear on this point.

To me, the answer should be that the association is 

exempt for all activities which took place prior to the final 

administrative or judicial determination that the association 

was not exempt. This is for two reasons. First, S.864 and 

S.1499 provide for an annual administrative review of the
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exemption for each association.S/ This reporting requirement 

could be easily added to S.1663. Through this device it should 

be feasible to monitor the activities of each exempt export 

organization on a reasonably current basis. Under these cir 

cumstances, it seems only proper that if the organization is 

not informed that conditions have changed or that it has fallen 

from administrative grace, it should be permitted to presume 

that it is still exempt and its activities lawful. Second, I 

seriously doubt that businessmen will utilize an exemption that 

is tenuous enough to be abrogated by an ex post facto determi 

nation. In short, if we are to encourage exports through the 

technique of Webb-Pomerene associations or Export Trading Com 

panies, we should supply businessmen with the greatest degree 

of security possible, consistent with maintaining a competitive 

domestic economy. Prohibiting prosecution for activities con 

ducted subsequent to clearance and prior to rescission of that 

clearance provides this security and does little to impede 

legitimate enforcement of the antitrust laws.

Because each of the bills proposed does not treat this 

situation with sufficient clarity, I propose that the following 

language be added to whatever bill is ultimately reported out 

of this Subcommittee in a favorable manner:

Provided, however, that no organization which has 
obtained clearance under Section ___^ of this Act shall 
be subject to any criminal or civil liability under

52-624 0-79-18



268

the antitrust laws for activities conducted subsequent 
to certification under Section __ of this Act and 
prior to a final administrative or judicial 
termination of certification under Section __ of this 
Act.

Without an amendment such as this, a vigorous anti 

trust enforcer or a private treble damages plaintiff can 

institute a Section 1 suit against the erstwhile exempt associ 

ation for all activities conducted during the period the 

association believed it was exempt. Although it seems that 

certain language in these bills, particularly in S.1663,- 

mitigates against this, I do not believe that any of the 

proposed bills necessarily precludes this possibility; and at a 

mi.iimum, I would expect this to be a litigated point. In the 

we Id of antitrust treble damage suits, a litigating point too 

of en results in virtual extortion. Brought as class actions 

on behalf of the universe of all domestic customers by 

attorneys whose sole incentive is their contingent fee, the 

extcrtionate threat that follows uncertainty in this 

nevar-never land is as sure as night follows day. This uncer 

tainty alone can vitiate this entire, commendable legislative 

effort.

In addition, the law at present is that once a regu 

lated entity is found to have violated the applicable regula 

tory framework, any conduct not condoned by the regulator is 

subject to the antitrust laws in the absence of a specific 

statute to the contrary.-' Because of this, without an
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amendment similar to the one I have suggested, the benefits of 

the "clearance" mechanism will be vitiated in large measure.

I do have one caveat to the amendment I have sug 

gested: In the event the export organization (i) is not exempt 

due to either of the two exceptions and (ii) knowingly failed 

to report or knowingly reported materially misleading informa 

tion, the exempt organization should be subject to the anti 

trust laws for the period of time in which it was willfully out 

of compliance with the applicable reporting requirements. 

Obviously, any determination that the reporting requirements 

were not fulfilled should be in the hands of the relevant 

regulatory agency, and I would preclude application of the 

antitrust laws until after such a determination has been made.

None of this is to say that I believe the proposed 

bills completely fail to address the issue of certainty. The 

certification/licensing procedure is, as I have said, a very 

positive provision by itself. Moreover, Senator Roth's propo 

sal that recovery in a civil suit be limited to actual damages 

removes two-thirds of the risk perceived by any business 

man.-' If my suggested revision is not accepted, I strongly 

urge adoption of this proposal by Senator Roth.

There are a number of other points contained in S.864, 

S.1499 and S.1663 that also merit discussion. In the important 

area of enforcement, I believe that S.864 and S.1663 are
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correct in transferring administrative jurisdiction over 

Webb-Pomerene associations and Export Trading Companies to the 

Department of Commerce. The clear focus of the pending legis 

lation is to promote exports, and it strikes me that this 

purpose will be better served by Department of Commerce over 

sight than by Federal Trade Commission oversight. As an 

institutional enforcer of the antitrust laws, the FTC has an 

inherent interest in construing exemptions to the antitrust 

laws as narrowly as possible. While this position has merit in 

its general application, I believe that such an institutional 

bias is inappropriate in the export field where practices which 

might arguably be viewed as restraints of trade^ can also, and 

should, be viewed as part of a reasonable competitive effort to 

expand markets for our goods and services.

With regard to judicial enforcement, it strikes me 

that the solutions reached by each bill are in general appro 

priate. All three bills preclude a private right of action, at 

least until after the relevant administrative agency has 

determined that the association is not exempt.- Private 

complainants are protected through their right to petition the 

Department of Commerce or the FTC and bring their grievances to 

the attention of those agencies.—' I believe that this is 

adequate to protect private interests. I repeat my strong 

belief that any new legislation should make clear that no
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exempt export organization is subject to the antitrust laws 

because of any activities conducted prior to a final determi 

nation that the exemption does not apply or that reporting 

requirements have not been followed. Thereafter, the export 

organization would be on notice that its conduct is subject to 

the antitrust laws.

S.1663's favorable tax treatment of Export Trading 

Companies appears to be consistent with our national goal of 

improving our foreign trade deficit.—' Since our balance of 

payments difficulties are a national problem, it seems appro 

priate that those who participate in alleviating this problem 

receive some type of inducement. A favored tax status, which 

is born indirectly by all Americans, is justified under these 

circumstances. The same, of course, is also true of S.1663's 

authorization of the Small Business Administration, the Econo 

mic Development Administration and the Export-Import Bank to 

extend loans to Export Trading Companies.==' These financial 

incentives will go a small way toward overcoming the advantages 

many of our foreign competitors receive from their govern 

ments. The more attractive, and less risky, these associations 

are, the more they will be used as an export vehicle. Should 

this Subcommittee recommend amendment or replacement - of 

Webb-Pomerene, I suggest that these provisions of S.1663 be 

incorporated into that legislation as well.
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S.864's confidentiality provisions are meritorious for 

much the same reason.—' Disclosure of sensitive business 

information to one's competitors — either directly or indi 

rectly by operation of a Freedom of Information Act request or 

a subpoena addressed to a government agency that has access to 

that information — is perceived by businessmen as a very real 

threat to their competitive well being. Because of the exten 

sive reporting requirements of the pending bills, a confiden 

tiality arrangement of the type contained in S.864 is essen 

tial, since it reduces the perceived risk that information 

produced to the government will ultimately find its way into 

the hands of competitors.

Each of the bills under consideration wisely expands

the scope of the antitrust exemption to exports of "services"
14/ as well as goods.—' This corrects a distinct shortcoming in

the existing Act. I am troubled, however, by the fact that 

S.864 and S.1499 restrict the exporting of "technology" by 

Webb-Pomerene associations.—American technology, particu 

larly In fields such as agriculture, is a valuable resource 

readily saleable on the world market, and it seems inappro 

priate not to permit its export when we are experiencing severe 

international trade imbalances. Moreover, there are very real 

"line drawing problems" between "goods and services" and 

"technology," particularly where specific technological
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know-how is inherently "incidental" to the goods and services 

being sold.-2/

My criticism of the existing Webb-Pomerene Act is not 

all encompassing. The very breadth of the existing Act has 

permitted the judicial and administrative creation of several 

very beneficial principles which the proposed bills, especially 

S.864 and S.1499, call into question. First is the issue of 

whether a Webb-Pomerene association or Export Trading Company 

may refuse to handle the products of nonmembers. Under the 

present Act, a Webb-Pomerene association can refuse to handle 

any products other than those of its members.— Each of the 

three proposed bills, although tracking language in the exist 

ing Act,i^/ potentially abrogates this rule by providing that 

the exemption is lost if there is "a substantial restraint of 

the export trade of any domestic competitor."—' I believe 

that the language of the bill as proposed by this Subcommittee 

should be amended to make clear that a Webb-Pomerene associa 

tion or an Export Trading Company is free to .refuse to handle 

the products of domestic competitors and that such a refusal 

shall not be deemed to be a restraint on the export trade of 

those domestic competitors. Otherwise, there would be little 

impetus to form an exempt organization, since non-members could 

coerce the organization into exporting their goods and services.
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Second, the Webb-Pomerene Act has also been inter 

preted as permitting a qualified association to require its 

members to use the association as their exclusive foreign 

outlet.—/ While this interpretation of the existing 

Webb-Pomerene Act does not seem to be called directly into 

question by any prevision in the proposed bills, I believe that 

there should be express language preserving this interpretation 

of the existing Act in any new statute, since without it there 

is little internal incentive for the export organization's 

members to support it. Attending this ability of present 

Webb-Pomerene associations to restrict the export activities of 

their members are the powers of the association to fix export 

prices, assign quotas to its members, reasonably restrict with 

drawal from the association, and restrict the activities of its 

foreign distributors.—' These powers should not be 

abolished by the Act's amendment and should be included in 

S.1663.

The existing Act has been criticised because it 

permits competitors to come into closer contact with each other 

and to discuss matters which, if in the domestic context, could 

clearly lead to violations of the antitrust laws. It is feared 

by some that discussion of these activities in the area of 

exports may have anticompetitive domestic "spillover" 

effects.—' There are two answers to this criticism. First,
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I am unaware of any evidence indicating that such spillover 

effects have in fact occurred. Second, to the extent that 

cooperative export activity may lead to anticompetitive 

domestic consequences, the antitrust laws are available to deal 

with those situations when they actually occur. The appropri 

ate target of the investigation would, of course, be the 

non-exempt domestic entity rather than the exempt export 

organization.

As I stated at the outset, I have had extensive 

experience counselling trade associations and agricultural 

cooperatives. The membership of these trade associations and 

agricultural cooperatives is generally comprised of small to 

middle sized businesses. On several occasions, members of 

these associations and cooperatives and at times the associa 

tions and cooperatives themselves have considered forming 

Webb-Pomerene export associations. The uncertainty surrounding 

application of the antitrust laws to Webb-Pomerene associations 

has impeded their formation.

Based on these experiences, it is clear to me that the 

bills pending before this Subcommittee are the type of legisla 

tion needed to induce the formation of export organizations, 

particularly organizations of producers of agricultural commod 

ities. Agriculture is, of course, one of the relatively few 

remaining areas in which this country maintains a clear advan-
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tage over its competitors in the world marketplace. This 

advantage is often compromised, however, by restrictive import 

policies and the existence of powerful cartels under the direct 

auspices of foreign governments. In order to realize our 

competitive advantage, economic theory holds that either these 

barriers to trade must be removed or, as a second best solu 

tion, countervailing arrangements must be constructed. Since 

the former solution is unworkable, at least in the foreseeable 

future, focus on the latter is imperative. Webb-Pomerene 

organizations and Export Trading Companies of the types contem 

plated by these bills are one answer. Moreover, these associa 

tions should benefit the people who need to be able to engage 

in this type of activity the most — .the small to middle sized 

producers of undifferentiated products who cannot on their own 

undertake export activities because of economies of scale and 

the necessity for particular types of business expertise and 

contacts that they are not likely to have.

In short, I wholeheartedly support enactment of legis 

lation of the type pending before this Subcommittee. Each of 

the three bills alleviate many of the antitrust risks inherent 

in. any cooperative activity with minimal' impact on domestic 

competition. As I have said, however, even greater risk reduc 

tion can be added without hampering domestic antitrust enforce 

ment. This additional certainty is needed if cooperative 

export activity is to reach its full potential.
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Senator STEVENSON. Thank you.
Mr. Frankel?
Mr. FRANKEL. Thank you, Mr. Chairman, for the opportunity to 

express my views and those of my company before this subcommit 
tee.

As chairman of the board of Marshall International Trading Co., 
the holding company for two operating subsidiaries, J. D. Marshall 
International, Inc., and Marshall Electronics, Inc., I have devoted 
my business career to bringing American manufacturers into world 
markets. Therefore, I view the three bills under discussion today, 
each of which is intended to foster growth of export trade associ 
ations, with particular interest.

J. D. Marshall International, Inc., is one of the largest, if not the 
largest, export management company in the United States and we 
have been characterized as a smaller scale American version of one 
of the world's giant trading companies such as the Japanese Mitsu 
bishi Corp. or Mitsui Bussan.

The fact is that there are no American trading companies, in 
cluding our own, that can begin to compare in size and world 
impact with the giants I have just mentioned. It may, however, be 
helpful to this committee to understand how an American export 
management company—EMC—operates under existing market and 
legal restraints.

Twenty-seven years ago, along with my partner Joel D. Honig- 
berg, I founded J. D. Marshall International with the idea that we 
could find markets around the world for many American manufac 
tured products that were not at that time being exported. Today, 
Mr. Honigberg and I, as president and chairman, respectively, have 
seen the company grow to encompass over 200 employees at our 
Skokie, 111., world headquarters and in our 19 sales offices around 
the world.

We offer a complete export program to the manufacturers and 
effectively become their export division. We are a sales-oriented 
organization, however; our services include marketing, promotion 
and market analysis, as well as the ability with our in-house traffic 
and documentation department to handle inland and overseas 
freight as well as all foreign documentation requirements.

Most importantly, we are able to relieve the manufacturer of all 
financial risk by paying him for the goods as they leave his plant. 
J. D. Marshall International is an example of how an American 
EMC operates.

Now let us look at the proposed legislation for export trade 
associations and see how they would improve the climate to en 
courage the growth for more American exports.

S. 864 and S. 1499 are similar in that they seek to encourage 
growth of export trade associations by modifying Webb-Pomerene 
and assuring potential exporters that they will not be prosecuted 
under antitrust laws. However, beyond providing for establishment 
of an office in the Department of Commerce, they do little to 
provide real impetus for the formation of such associations.

S. 1663 offers more constructive specific ideas and incentives, 
although I see several areas where the bill unnecessarily restricts 
the intended growth.
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ASSOCIATIONS ELIGIBLE FOR LOANS

I like the provision contained in the bill for making the associ 
ations eligible for loans from the Export-Import Bank, although I 
wonder if this will require a change in the Bank's charter. I also 
believe that the provision for distribution of profits as ordinary 
income rather than dividends is a genuine incentive for exports.

One of the problem areas I see in the bill is the restriction 
against foreign ownership and capital. This restriction would re 
move any incentive for a foreign trading company to distribute 
American products through their existing systems. Since the goal 
is to increase the export of American products it seems unwise, in 
my judgment, to ignore the ability of the great trading companies 
of the world to lend their distribution systems and expertise to 
selling American products.

Senator STEVENSON. I am sorry to interrupt. I will have to vote. 
We will have to recess for a few minutes and then resume.

[Recess.]
AFTER RECESS

Mr. RUSSELL. As sometimes happens, Senator Stevenson is de 
tained on the Senate floor. He asked me to reconvene the hearing 
and ask you to go through the remainder of your statements and to 
begin the questioning. He will try to get back as quickly as he can.

I believe, Mr. Frankel, you were in midsentence when the hear 
ing recessed. Please finish your statement, then we will go on with 
the other statement.

Mr. FRANKEL. I might repeat the last sentence or two. One of the 
problems I see in the bill is the restriction against foreign owner 
ship and capital. This restriction would remove any incentive for a 
foreign trading company to distribute American products through 
their existing systems.

Since the goal is to increase the export of American products, it 
seems unwise in my judgment, to ignore the ability of great trading 
companies of the world to lend their distribution systems and 
expertise to selling American products.

In yesterday's testimony, Hon. C. Fred Bergsten, further points 
out that this denial of domestic tax benefits to foreign persons 
would violate the nondiscrimination provision in our double tax 
ation conventions with other countries.

The positive impact on our trade deficit is not altered by having 
a foreign controlled company exporting American products.

Another problem I have with this bill is with the limitation of 
ownership by any one person to a maximum of 20 percent. This 
would seem to me a real deterrent to the formation of such a 
company. It would dictate a working partnership of at least five 
persons and I can assure you from my own experience, that there 
are enough problems associated with a partnership of two. Five or 
more partners would exaggerate those problems dramatically.

I understand that manufacturers can own export trade associ 
ations. The existing apparatus and expertise of some of the export 
divisions of our major American manufacturers would be extreme 
ly adaptable to the export trade association concept. The associ 
ation could use the existing distributor network of the manufactur-
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er to offer in addition capital products of other American manufac 
turers in related industries.

The point of my criticisms and comments is only to say that in 
forming legislation to foster creation of export trading associations, 
we should not lose sight of the bottom line goal of increasing the 
access of American products to world markets. I am concerned, as 
noted, that the legislation as presently formed is unnecessarily 
restrictive in some areas.

As I mentioned in the beginning of this testimony, I have been 
involved for nearly 30 years in the export business and, more often 
than not, that has meant giving American manufacturers their 
first taste of world markets. It is my experience that the major 
attraction to interest an American manufacturer to export their 
products is for them to increase their profits. The most useful 
legislation, since we have been in business, has been the legislation 
which established the Domestic and International Sales Corpora 
tion—DISC—in 1971.

I am a member of the Task Force on International Trade of the 
White House Conference on Small Business. We are studying and 
helping to form various proposals for legislation favorable to in 
creased exports by small- to medium-sized American manufactur 
ers. These proposals and ideas will be considered ultimately in 
January 1980 when the conference takes place in Washington, D.C. 
One of the options presently being considered calls for the develop 
ment of American export trading companies, which should eventu 
ally lend support to the bills being considered today.

DISC RULES MUST BE ALTERED

I firmly believe that for the proposed export trading associations 
to be successful, the DISC rules must be altered so the export trade 
associations can be DISC'S in their own right.

Additionally, the formation of export trade associations and their 
incorporation as a DISC would expand U.S. exports substantially 
by some key changes in current DISC laws. These changes would 
include special increased deductions to be given to DISC corpora 
tions on premiums paid to either the Export-Import Bank or the 
Foreign Credit Insurance Association—FCIA—on export insurance 
premiums.

For example, if a premium of 1 Vz percent is paid to these govern 
mental or quasi-governmental entities in order to promote exports, 
twice that amount should be allowed as a deduction prior to the 
payment of any DISC taxes. This would aid in both the promotion 
of Eximbank and FCIA amongst DISC corporations as well as be a 
monetary incentive for the DISC itself.

DEEMED DISTRIBUTION

Additionally, the 50-percent "deemed distribution" which is 
taxed to the parent corporation of the DISC should be changed. 
There should be a graduated tax for "deemed distribution" depend 
ent upon the gross volume of the DISC. On a gross volume of 
$500,000 or less, there should be no "deemed distribution."

At the present time, DISC's are allowed an exemption of 
$100,000. Therefore, we suggest that this exemption be increased to
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$500,000. Between $500,000 gross volume and $50 million gross 
volume, there should be a graduated scale of "deemed distribu 
tion;" with a gross volume of $50 million or more, there should be a 
50-percent "deemed distribution," as outlined in the DISC legisla 
tion of 1971.

Furthermore, all new DISC's should be exempt for a period of 3 
years from all "deemed distribution."

I believe that the incremental provision of DISC, which passed 
along with the Tax Reform Act of 1976, should be repealed. This 
eliminated 40 percent of the DISC benefits in 1977 and by the year 
1980 there will be more and more elimination of benefits due to 
this incremental provision.

It is my strongly held belief that we should be increasing, not 
decreasing, benefits and incentives for promotion of American ex 
ports. This is the only way that we will increase our share of 
international trade and decrease our negative trade balance. I 
would draw your attention to Report 78-251E of the Congressional 
Research Service of the Library of Congress, "Incentives and Disin 
centives for U.S. Exporters" by George D. Holliday. This report 
clearly indicates the excess of disincentives and the dearth of in 
centives.

It has been a pleasure and a privilege to address my comments 
before this subcommittee. I applaud the entire committee and par 
ticularly the leadership of Senator Stevenson as chairman, for 
their outstanding work of recent years and their understanding 
and support of the American exporter, large and small.

Thank you.
Mr. RUSSELL. Mr. Frankel, it might be useful if we put that CRS 

study in the record at this point, don't you think so?
Mr. FRANKEL. Yes.
Mr. RUSSELL. Fine. It will be inserted in the record.
[Complete statement of Mr. Frankel and the paper referred to 

above follow:]
STATEMENT BY MARSHALL FRANKEL, CHAIRMAN OF THE BOARD OF MARSHALL 

INTERNATIONAL TRADING COMPANY, SKOKIE, ILL.
Thank you, Mr. Chairman, for the opportunity to express my views and those of 

my company before this Subcommittee. As Chairman of the Board of Marshall 
International Trading Company, the holding company for two operating subsidiar 
ies, J. D. Marshall International, Inc. and Marshall Electronics, Inc., I have devoted 
my business career to bringing American manufacturers into world markets. There 
fore, I view the three bills under discussion today, each of which is intended to 
foster growth of export trade associations, with particular interest.

J. D. Marshall International, Inc. is one of the largest, if not the largest, export 
management company in the United States and we have been characterized as a 
smaller scale American version of one of the world's giant trading companies such as the Japanese Mitsubishi Corporation or Mitsui Bussan.

The fact is that there are no American trading companies, including our own, 
that can begin to compare in size and world impact with the giants I have just 
mentioned. It may, however, be helpful to this committee to understand how an 
American export management company (EMC) operates under existing market and 
legal restraints.

Twenty-seven years ago, along with my partner Joel D. Honigberg, I founded J. D. 
Marshall International with the idea that we could find markets around the world 
for many American manufactured products that were not at that time being export 
ed. Today, Mr. Honigberg and I, as President and Chairman respectively, have seen 
the company grow to encompass over 200 employees at our Skokie, Illinois world 
headquarters and in our nineteen sales offices around the world. We offer a com 
plete export program to the manufacturers and effectively become their export
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division. We are a sales oriented organization, however, pur services include market 
ing, promotion and market analysis as well as the ability with our in-house traffic 
and documentation department to handle inland and overseas freight as well as all 
foreign documentation requirements. Most importantly, we are able to relieve the 
manufacturer of all financial risk by paying him for the goods as they leave his 
plant. J. D. Marshall Internatioal, is an example of how an American EMC oper 
ates. Now let us look at the proposed legislation for export trade associations and 
see how they would improve the climate to encourage the growth for more Ameri 
can exports.

S. 864 and S. 1499 are similar in that they seek to encourage growth of export 
trade associations by modifying Webb-Pomerene and assuring potential exporters 
that they will not be prosecuted under anti-trust laws. However, beyond providing 
for establishment of an office in the Department of Commerce they do little to 
provide real impetus for the formation of such associations.

S. 1663 offers more constructive specific ideas and incentives, although I see 
several areas where the bill unnecessarily restricts the intended growth.

I like the provision contained in the bill for making the associations eligible for 
loans from the Export-Import Bank although I wonder if this will require a change 
in the Bank's Charter. I also believe that the provision for distribution of profits as 
ordinary income rather than dividends is a genuine incentive for exports.

One of the problem areas I see in the Bill is the restriction against foreign 
ownership and capital. This restriction would remove any incentive for a foreign 
trading company to distribute American products through their existing systems. 
Since the goal is to increase the export of American products it seems unwise, in my 
judgment, to ignore the ability of the great trading companies of the world to lend 
their distribution systems and expertise to selling American products. Insert (1) The 
positive impact on our trade deficit is not altered by having a foreign controlled 
company exporting American products.

Another problem I have with this Bill is with the limitation of ownership by any 
one person to a maximum of 20 percent. This would seem to me a real deterrent to 
the formation of such a company. It would dictate a working partnership of at least 
five persons and I can assure you from my own experience that there are enough 
problems associated with a partnership of two. Five or more partners would exag 
gerate those problems dramatically.

I understand that manufacturers can own export trade associations. The existing 
apparatus and expertise of some of the largest export divisions of American manu 
facturers would be extremely adaptable to the export trade association concept. The 
association could use the existing distributor network of the manufacturer to offer, 
in addition, compatible products of other American manufacturers in related indus 
tries.

The point of my criticisms and comments is only to say that in forming legislation 
to foster creation of export trading associations w« should not lose sight of the 
bottom line goal of increasing the access of American products to world markets. I 
am concerned, as noted, that the legislation as presently formed is unnecessarily 
restrictive in important areas.

As I mentioned in the beginning of this testimony I have been involved for nearly 
thirty years in the export business and, more often than not, that has meant giving 
American manufacturers their first taste of world markets. It is my experience that 
the major attraction to interest an American manufacturer to export their products 
is for them to increase their profits. The most useful legislation, since we have been 
in business, has been the legislation which established the Domestic and Interna 
tional Sales Corporation (DISC) in 1971.

I am a member of the Task Force on International Trade of the White House 
Conference on Small Business. We are studying and helping to form various propos 
als for legislation favorable to increased exports by small to medium sized American 
'manufacturers. These proposals and ideas will be considered ultimately in January 
of 1980 when the conference activities culminate in the Washington, D.C. Conven 
tion. One of the options presently being considered calls for the development of 
American Export Trading Companies, which should eventually lend support to the 
bills being considered today.

I firmly believe that for the proposed export trading associations to be successful 
the DISC rules must be altered so that the export trade associations can be DISCs in 
their own right. Additionally, the formation of export trade associations and their 
incorporation as a DISC would expand U.S. exports substantially by some key 
changes in the current DISC laws.

These changes would include special increased deductions to be given to DISC 
corporations on premiums paid to either the Export-Import Bank or the Foreign
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Credit Insurance Association (FCIA) on export insurance premiums. For example, if 
a premium of 1% percent is paid to tiese quasi-government or governmental 
entities in order to promote exports, twice that amount should be allowed as a 
deduction prior to the payment of any DISC taxes. This would aid in both the 
promotion of EX-IM and FCIA amongst DISC corporations as well as be a monetary 
incentive for the DISC itself.

Additionally, the 50 percent "deemed distribution" which is taxed to the parent 
corporation of the DISC should be changed. There should be a graduated tax for 
"deemed distribution" dependent upon the gross volume of the DISC. On a gross 
volume of $500,000 or less, there should be no "deemed distribution". At the present 
time, DISC'S are allowed an exemption of $100,000. Therefore, we suggest that this 
exemption be increased to $500,000. Between $500,000 gross volume and $50,000,000 
gross volume, there should be a graduated scale of "deemed distribution". With a 
gross volume of $50,000,000 or more, there should be a 50 percent "deemed distribu 
tion", as outlined in the DISC legislation of 1971.

Furthermore, all new DISCs should be exempt for a period of three years from all 
"deemed distribution".

I believe that the incremental provision of DISC, which passed along with the Tax 
Reform Act of 1976, should be repealed. This eliminated 40 precent of the DISC 
benefits in 1977 and by the year 1980 there will be more and more elimination of 
benefits due to this incremental provision.

It is my strongly held belief that we should be increasing, not decreasing, benefits 
and incentives for promotion of American exports. This is the only way that we will 
increase our share of international trade and decrease our negative trade balance. I 
would draw your attention to Report 78-251 E of the Congressional Research 
Service of the Library of Congress, 'Incentives and disincentives for U.S. Exporters" 
by George D. Holliday. This report clearly indicates the excess of disincentives and 
the dearth of incentives.

It has been both a pleasure and a privilege to address my comments before this 
Subcommittee. I applaud the entire committee and particularly the leadership of 
Senator Stevenson as Chairman, for their outstanding work of recent years and 
their understanding and support of the American exporter, large and small. Thank 
you.

52-624 O - 79 - 19
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SUMMARY

This report provides a survey of incentives and disincentives for 
U.S. exporters. U.S. Government programs wich have the effect of 
promoting or restricting exports are the focus of the report. Special 
attention is given to the Carter Administration's program, announced 
in September 1978, to improve U.S. Government export promotion activites.
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INCENTIVES AND DISINCENTIVES FOR U.S. EXPORTERS 

I. Introduction

In 1977, the U.S. trade balance was in deficit by $26.6 billion, 

compared with a deficit of $3.9 billion in 1976. The deficit is 

expected to be slightly higher this year before declining in 1979. 

The large deficits are a result of rapidly increasing imports accompanied 

by a poor export performance. The value of U.S. imports increased 

by 22 percent in 1977 (volume increased by 13 percent), while exports 

increased by only 5 percent (1 percent in volume).

All major categories of U.S. exports have experienced relatively 

slow growth. Agricultural exports, which grew rapidly in the early 

1970s and now account for over 20 percent of the U.S. total, increased 

by only 5 percent in value in 1977. This slowdown was primarily due 

to improved harvests abroad and a general decline in prices paid for 

U.S. grains.

Non-agricultural exports rose by 5 percent in 1977, mostly because 

of higher prices. (Volume actually declined by 1 percent.) Typical 

of the trend in non-agricultural exports is the export performance 

of capital goods (such as machinery, aircraft and other transport equip 

ment), which account for about one-third of all U.S. exports. In 1976 

and 1977, capital goods exports experienced no real growth. A drop in the 

foreign sales of civilian aircraft was a primary cause for this poor 

performance. Other major categories of U.S. exports - industrial
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supplies, consumer goods and automotive products - increased slowly 

in 1977.

The increase in the overall U.S. trade deficit reflected a 

deterioration in the bilateral trade balance with all major world 

areas. While 1977 exports to OFEC countries grew substantially, 

they did not keep pace with imports from those countries. In trade 

with the largest U.S. trade partners - Canada, Japan and Western 

Europe - imports also grew faster than exports. Host observers 

attribute the poor performance of U.S. exports primarily to the slow 

economic growth and depressed demand in the economies of major U.S. 

trade partners. During 1977, U.S. industrial production expanded more 

than twice as rapidly as the average increase in other major Western 

industrial countries. As the differential between growth in the 

United States and the rest of the world narrows, the U.S. trade balance 

is expected to improve.

Despite the expected improvement in the U.S. export performance, 

there is concern about the ability of U.S. businesses to expand 

exports rapidly enough to pay for the country's long-term import needs. 

Considerable attention has been focused on the various incentives and 

disincentives for U.S. exporters. Some observers maintain that the 

general domestic and international economic environment in which U.S. 

business operates is not conducive to an expansion of exports. 

Moreover, critics of U.S. Government policy in this area frequently
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maintain that U.S. export promotion programs are ineffective and that 

many laws and regulations have the effect of disincentives to export. 

These views are not shared by some economists, businessmen and 

policymakers. The latter emphasize the temporary nature of poor 

U.S. export performance. They frequently maintain that the flexible 

exchange rate regime under which the United States and its major 

trade partners operate will provide an automatic adjustment to the 

country's balance of trade problems.

The following is an overview of the various incentives and 

disincentives for U.S. exporters. Conditions in the general economic 

environment and those policies of foreign governments which affect 

the ability of U.S. businesses to export are discussed in Section II. 

The focus of this paper is on U.S. Government laws, administrative 

regulations and policies which have a significant effect on U.S. exports. 

Sections III and IV provide descriptions of these elements of U.S. export 

policy and an analysis of their effects on U.S. exports. Section V 

provides a discussion of the Carter Administration's program, announced in 

September 1978, to improve the Government's export promotion efforts and 

to remove some of the Government-imposed barriers to exporters.
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II. General Economic Environment for U.S. Exporters

In 1976 f the United States exported approximately 6.6 percent of 

its gross national product. This compares with over 20 percent for 

Vest Germany, the United Kingdom and Canada and about 45 percent for 

the Netherlands. The primary reasons for the relatively small U.S. 

export/GNP ratio are evident. The United States is a large country, 

veil-endowed with natural resources and a large, prosperous population 

which provides the largest single market for goods and services in the 

world. It also occupies a somewhat insular position with respect 

to the world economy. It is geographically remote from the major 

potential markets in Europe and Asia, and transportation costs for its 

exports are relatively high. Thus, geography alone has traditionally 

served as a major disincentive for U.S. exporters.

Traditionally, U.S. producers have profited by concentrating on 

meeting the needs of domestic consumers. For most businesses, success 

has been assured by designing products which satisfy the tastes of U.S. 

consumers and orienting corporate strategies to meet the special requirements 

of the domestic market. There has been little inducement to study the 

needs of foreign consumers or techniques for penetrating foreign markets. 

The risks, uncertainties and costs of selling in foreign markets have 

far outweighed the benefits cf exporting. Many U.S. businessman has no 

training, experience or inclination to export.
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Small* and medium-sized U.S. firms have special problems in 

exporting. Travel expenses, foreign market surveys, changes in product 

designs and packaging, provision of after-sales servicing and other 

start-up costs can be substantial. To penetrate a foreign market, a 

firm may have to forego profits in the short run. Many small firms 

are unable to absorb the start-up costs of exporting. This is one of 

the major reasons why only a small percentage of U.S. firms export: 

the Commerce Department has estimated that about half of U.S. exports 

of manufactured goods are made by only 100 companies and that 30 percent 

are made by only 230 companies. Large corporations dominate U.S. 

export trade.

Foreign government restrictions on trade - tariffs and non-tariff 

measures - are major barriers to expansion of U.S. exports. All countries, 

including the United States, have such restrictions. Another set of 

foreign government policies-which affect U.S. exports is the formation of 

regional economic groupings or common markets. Of particular concern to the 

United States is the formation and expansion of the European Common Market. 

By lowering internal tariff barriers while retaining external tariffs, 

the Common Market has tended to displace U.S. exports. (Western Europe 

has been and continues to be a major market for U.S. exports.) In the 

interest of political and economic stability in Europe, the U.S. Government 

has consistently supported the concept of a common market in. Europe, even 

though this development has probably contributed significantly to a loss 

of U.S. export markets.
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Despite the geographical disincentives and the historical anti- 

export bias of U.S. producers, the United States has some notable 

competitive advantages on world markets. In particular, in two broad 

categories of goods - agricultural products and technology-intensive 

goods - U.S. exporters have gained dominant positions. In both categories 

U.S. exporters have made large positive contributions to the country's 

balance of trade. The success of U.S. exporters in these sectors 

is due to a number of factors, including the innovativeness of U.S. 

industry, the high level of productivity of U.S. workers (in both 

manufacturing industries and agriculture) and fertile farmland.

The volume of U.S. agricultural exports is highly variable, 

depending on crop conditions in other parts of the world. Although 

the growth rate has slowed in recent years, most forecasts suggest 

continued strong foreign demand for U.S. farm products in the future. 

However , a number of observers have expressed concern about the 

long-run competitiveness of some U.S. high-technology exports. Since 

the postwar reconstruction of West European and Japanese industries, 

those countries have gradually emerged as alternative sources of 

industrial innovation. Moreover, U.S. companies, through direct 

foreign investment, licensing agreements and other mechanisms, have 

begun to transfer their technologies abroad at a more rapid rate. 

Industries in other industrial countries and the advanced developing 

countries have succeeded in assimilating technologies developed
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in the United States and competing with U.S. exporters in third 

markets. While, in the past, this pattern was limited largely to

industries with mature technologies, some observers maintain that U.S.
I/ 

high-technology industries are facing similar competitive pressures.

U.S. producers in both the agricultural and manufacturing sectors 

should benefit in the near future from the substantial depreciation 

of the dollar against the currencies of some of the major U.S. tradey
partners during 1977-1978. Dollar depreciation has the effect of 

reducing the foreign currency price of U.S. exports and raising the 

dollar price of U.S. imports, thus improving the price competitiveness 

of exporters or import competitors. Empirical studies suggest that

any improvement in the price competitiveness of U.S. exports is likely
V 

to lag behind the depreciation by about 1 1/2 years. (Thus, the recent

improvement in the U.S. trade balance may be due in part to the effects of

I/ See, for example, Jack Baranson, "International Transfers of Industrial 
~ Technology by U.S. Firms and Their Implications for the U.S. Economy," 

prepared for the U.S. Department of Labor, Bureau of International Labor 
Affairs, Decenber 1976. Also, George D. Holliday, "Trends in U.S. 
Technological Progress and International Trade Competitiveness," Con 
gressional Research Service, August 27, 1976.

2/ See Arlene Wilson, "Depreciation of the U.S. Dollar," Congressional 
Research Service Issue Brief 78033.

V Anthony M. Solomon, Testimony, in U.S. Congress, House, Committee on 
Banking, Housing, and Urban Affairs, Subcommittee on International 
Finance, Export Policy, Hearing, 95th Congress, 2d session, Part. I, 
February 6, 1978 p.6.
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the depreciation of the dollar.) Hovever, such an improvement in the 

price competitiveness of U.S. exports is dependent on the domestic late 

of inflation. A U.S. inflation rate in excess of those of its major 

trade partners would tend to offset the price advantage engendered by - 

depreciation of the dollar.
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III. U.S. Government Incentives for Exporters.

The major U.S. Government programs designed specifically to promote 

exports are tax incentives, export credits and marketing information 

serviced. The principal tax incentive is the Domestic International 

Sales Corporation (DISC), which is designed to make exporting more profitable 

by in effect, lowering corporate income taxes. The Export-Import Bank 

and the Department of Agriculture's Commodity Credit Corporation promote 

exports through their export financing activities. The Departments of 

Commerce, State, and Agriculture provide a variety of informational and 

marketing services designed to expand exports. A number of other programs, 

many of which are designed to accomplish other goals, may have the effect 

of stimulating exports. Finally, U.S. participation in the multilateral 

trade negotiations and the Government's exchange rate policy have major 

implications for U.S. exports.
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Domestic International Sales Corporation (DISC)

The principal tax device designed to promote exports is che 

Domestic International Sales Corporation. Created by the Revenue 

Act of 1971 (P.L. 92-1978), DISC is a largely paper organization 

designed to purchase export goods from a domestic American parent 

corporation, and then to export them to a foreign purchaser. For 

example, a company might establish a wholly owned DISC. Goods destined 

for export would be sold by the company to its own DISC, and the 

DISC would in turn sell the goods to purchasers in a foreign country.

Prior to the Tax Reform Act of 1976, taxable income from the * 

export sale was divided between the parent and the DISC in one of 

two ways. Depending on which was larger, SO percent of the profits 

or 4 percent of the gross receipts was allocated to the DISC. In 

most instances, the 50 percent rule was followed. The 50 percent of 

taxable income attributed to the parent company was subjected to the 

statutory corporate tax rate of 48 percent. However, only half of the 

income attributed to the DISC was taxed at the statutory corporate rate. 

The rest would not be taxed until it was returned to the parent corporation. 

Because the tax need never be returned to the parent, the delay (deferral) 

in paying the tax was generally regarded as a permanent subsidy. In 

summary terms, a DISC resulted in reducing the tax rate applied to export 

income from 48 to 36 percent. In other words, only three quarters (3/4) . 

of export income earned by a DISC was subject to the normal corporate 

rate.



298

CRS - 11

The benefits of a DISC, however, are to be gradually reduced as 

a result of the Tax Reform Act of 1976. From the start, the DISC 

mechanism was criticized because it reduced taxes on both the income 

from new exports and the income from exports that would have been 

made in any case. The 1976 law attacks that problem by applying 

the DISC subsidy only to that portion of export income that exceeds 

a particular historical base.

The initial export base was to be the average gross receipts 

from exports for the four-year period 1972 through 1975. After 

1979, the base period would move forward year by year. In other 

words, in 1979 the base period would be 1974 through 1977. To quali 

fy for DISC benefits, export income must exceed 67 percent of the 

average base period income. The new provisions apply to export 

income for all tax years beginning after December 31, 1975.

The Tax Reform Act of 1976 contained a number of other features 

that further restricted the use of the DISCS. After October 2, 1975, 

only 50 percent of export income from military sales can qualify for 

DISC treatment. The ability of a parent corporation to make a tax 

free disposition of DISC securities has also been curtailed.

The DISC program has been used extensively by U.S. business. 

In DISC year 1976, there were 4,822 DISCs. DISC benefits accrued 

to over two-thirds of total U.S. exports during that year. DISC
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is the most costly of Government export incentives, resulting in 

revenue losses of over $1 billion in recent years. Estimated revenue 

losses for 1978-1980 are provided in Table 1.

Table 1: Estimated Revenue Loss from DISC, 
Fiscal Year 1978-1980

(millions of dollars) 
Fiscal Year Revenue Loss

1978 1,135

1979 1,335

1980 U525

Source: U.S. Senate. Committee on the Budget. Tax Expenditures: 
Relationships to Spending Programs and Background Material 
on Individual Provisions. 95th Congress, 2d session. 
Washington, U.S. Oovt. Print. Off., 1978, p. 214.

52-624 O - 79 - 20
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Export-Import Bank

The Export-Import Bank of the United States (Eximbank) is the 

primary agency providing official credit assistance to U.S. exporters. 

The Export-Import Bank Act of 1945, as amended, directs the Bank 

to aid in financing and to facilitate U.S. exports and imports and 

stipulates that Eximbank financing must be competitive with financing 

offered by other governments.

In its efforts to carry out this function, Eximbank has 

developed a variety of services to U.S. exporters and financial in 

stitutions. The most important of these are direct loans, financial 

guarantees, exporter credit insurance and discount loans.

Direct loans are dollar credits extended by Eximbank directly 

to foreign borrowers for purchases of U.S. goods and services. The 

borrowers must use the loans'to pay U.S. exporters and must repay 

them in dollars. The direct lending program is designed to supple 

ment private sources of financing by providing credits in some cases 

when private lenders are unwilling to assume the risks or by extending 

credit on terms longer than private lenders can provide. Generally, 

Eximbank requires a dovnpayment from the buyer, provides part of the 

financing from its own funds, and requires private financing for the 

balance.
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Financial guarantees are assurances Co private financial 

institutions that finance U.S. exports that their loans will be re 

paid. The guarantees are backed by the full faith and credit of the 

United States. Such guarantees are designed to encourage private 

lenders to extend export credits and, in some cases, to lower 

interest cost to the borrower.

Credit insurance is provided to exporters of U.S. goods and 

services to protect them against the political and commercial risks 

inherent in foreign trade transactions. The insurance is provided 

by Eximbank in cooperation with the Foreign Credit Insurance Associa 

tion, a group of approximately 50 U.S. insurance companies. The 

private insurers cover the normal commercial risks, such as insolvency 

of the foreign buyers, and Eximbank covers political risks, such 

as war or expropriation.

Discount loans are advance commitments to discount export debt 

obligations which U.S. commercial banks acquire. The Eximbank 

commitment assures the private lender that additional funds will be 

available should they be needed during the full maturity of the 

obligation. Thus, Eximbank provides an incentive to private banks 

to participate in the financing of U.S. exports.

In recent years, Eximbank has participated in an average of 

about 10 percent of all U.S. exports. It has concentrated its support
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on exports of manufactured goods (approximately 18 percent of all 

U.S. exports in this category) and capital goods (approximately 

21 percent). Transportation and construction equipment and electric 

power plants (especially nuclear power plants) have accounted for a 

major portion of Eximbank financing. Agricultural exports have ac 

counted for only a small percentage of Eximbank activities. Eximbank's 

management maintains that the Bank's concentration on large-scale, 

capital-intensive projects is justified because private banks are 

frequently unable to provide the large, long-term credits necessary 

to facilitate such sales. Generally, Eximbank benefits U.S. exporters 

by providing financing at better terms than private financial insti 

tutions. (For example, its credits are extended at lower interest 

rates and with longer repayment terms.)

In fiscal year 1977, over 140 countries participated in Eximbank 

programs. Among the major beneficiaries^were developing countries, 

such as Algeria, Brazil, Taiwan, Mexico, Korea, and industrial coun 

tries, such as.Canada, France, Japan, and the United Kingdom.

During fiscal year 1977, Eximbank authorizations (including 

loans, insurance, and guarantees) totaled $5.6 billion. Eximbank 

programs supported $8.5 billion in U.S. exports. The level of 

Eximbank activities in 1977 represented a decline from the previous
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few years f partially the result of more restrictive lending criteria. 

The peak year of Eximbank activity was in fiscal year 1974, when 

total authorizations of $9.1 billion supported $12.8 billion of U.S. 

exports. Estimated authorizations for 1978-1980 are summarized in 

Table 2.

Table 2: Estimated Credit Activity for 
Official Export Financing Programs, Fiscal Years 

1978-1980 (in millions of dollars)

Credit activity
Program__________________________________1978_____1979____1980 -j -

Export-Import Bank" 7,865 9,500 10,100

1! 
Short-term agricultural credits 1,700 1,500 1,250

JJ/ 
Food for Peace 1,160 1,157 1,256

(Credit activity reflects the sum of all loans obligated during a fiscal 

year under direct loan programs, or the value of all commercial loans or 

export shipments guaranteed or insured by Eximbank programs.)

__/ Expected authorizations, all Eximbank estimates.

21 Expected credits. Commodity Credit Corporation estimates.

3/ Food for Peace, titles I and II (loans and direct grants), excluding 
ocean transportation costs.

Commodity Credit Corporation estimates.

Source: U.S. Congress, Senate. Committee on the Budget. Tax Expenditures: 
Relationships to Spending Programs and Background Material on 
Individual Provisions. 95th Congress, 2d session. Washington, 
U.S. Govt. Print. Off., 1978, p. 214.
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Commodity Credit Corporation Export Credit Sales

The Commodity Credit Corporation (CCC) Export Credit Sales Program, 

established in 1956 under the authority of the Commodity Credit Corpora 

tion Charter Act, is designed to help U.S. agricultural exporters expand 

sales in foreign markets. The CCC provides financing for exports of 

specified, privately owned agricultural commodities on a deferred 

payments basis, usually for periods of 6 months to 3 years. (A bill 

passed late in the 95th Congress authorizes the CCC to provide, under 

certain conditions, intermediate-term (3-10 year) credits for agri 

cultural exports).

CCC financing stimulates U.S. agricultural exports by making 

credits available at somewhat better terms than exporters could obtain 

elsewhere. Interest rates for CCC credits vary, but are usually 

slightly below equivalent market rates. Maturities for CCC credits 

are often longer than agricultural export credits offered by private 

banks.

Exports financed under the Export Credit Sales Program in fiscal 

year 1977 totaled $755.3 million. The peak year was fiscal year 1973, 

when $1,029 million of exports were financed. The budget for fiscal 

year 1978 was $1.7 billion (See table 2).

?.L. 480 (Food for Peace) Exports

The Food for Peace Act (P.L. 83-480), originally enacted in 

1954, is designed to promote U.S. agricultural exports and provide
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assistance to less developed countries. The concessional sales 

program under title I of the Act provides long-term, low-interest 

rate loans to developing countries which meet certain poverty level 

criteria. (Interest rates have averaged 3 percent and repayment 

periods have been as long as 40 years.) Title II provides for grants 

through humanitarian relief activities.

Initially, agricultural products exported under this program 

were surplus products in Commodity Credit Corporation stocks. However, 

since 1966, the Government has purchased some of the products to be 

exported on the open market. The annual value of exports under the

P.L. 480 program has varied from SO.9 billion in Fit 1974 to SI.6 billion
W 

in FY 1965. Estimates for fiscal years 1978-80 are provided in Table 2.

_l/ For additional details on programs to promote U.S. agricultural 
exports, see, Congressional Research Service, "Potential for U.S. 
Agricultural Trade Expansion," in U.S. Congress, Senate, Committee 
on Agriculture, Nutrition, and Forestry, Subcommittee on Foreign 
Agricultural Policy, Export Promotion, Hearings, 95th Congress, 
2d session, Washingtion, U.S. Govt. Print. Off., 1978, pp. 208-
233.
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Export Promotion Programs

The Department of Commerce's export promotion programs are 

concentrated in the Industry and Trade Administration. The following 

are brief descriptions of the export services provided by the Industry

y
and Trade Administration: "

Export Stipulation^Programs

Media Campaigns are conducted through the facilities of 
the M Council, utilizing the American business press 
representing some 2,300 publications, to promote the 
image of exporting as beneficial to participating firms 
as well «« the Nation

•E" and *E Star* Awards are granted to firms that have 
achieved outstanding export success as a means of demon 
strating to others, by example, the benefits of exporting

Domestic Publications describe services available in the 
Department and elsewhere to assist firms in exporting

Multiplier Activities enlist the support and cooperation

banXs, trade associations and so forth, in joint efforts 
to stimulate interest in exporting and to counsel new 
exporters

Export Counseling and Information Programs

General Business Counseling Services provide orientation- 
type information to companies interested in exporting and 
in need of advice on how to proceed

Seminars on how and where to export are sponsored or co- 
hosted with private market organizations to stimulate 
interest in and knowledge about exporting

Country Specialist Counseling provides detailed advice 
and guidance on how best to develop and take advantage 
of commercial opportunities in individual countries

International Marketing Information provides extensive 
and in-depth published information and reports on market 
ing techniques, prospects, practices and conditions in 
almost every country in the world

export potential for specific U.S. products in key foreign 
markets, much of it conducted on-the-spot by market research 
firms under contract

I/ These program descriptions are provided in Department of Commerce, 
Industry and Trade Administration, "Export Promotion Strategy and 
Programs," reprinted in U.S. Congress, Senate, Committee on Banking, 
Housing, and Urban Affairs, Subcommittee on International Finance, 
Export Policy; hearing, 95th Congress, 2nd session, Part 6, April 5, 
1978, pp. 391-393.
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Customer Identification and ContactPrograms

Export Contact lists provide requesting U.S. firms and 
official users with specialized lists of foreign buyer*

duct categories

The Trade Opportunities Program provides subscribing U.S. 
firms with specific trade leads abroad through a cdtaputer- 
based notification system

The Major Projects and j>verseas Product Sales activities 
apprise U.S. firms of specific "big ticket*r opportunities 
abroad—namely large scale engineering, design, and con 
struction projects, and major product and equipment sales 
opportunities—and directly assist theo to compete success 
fully for contracts and orders

The Agent/piitributor Service provides requesting U.S. 
firsts with the names of specific potential foreign repre 
sentatives

The Mew Products Information Service publishes and dis- 

developed or manufactured products available for export

The^ Exporter/Agent Information System (a proposed new 
program which is presently under study) identifies 
individual U.S. suppliers of specific products, and pro 
vides information about.the firm and its product on 
microfilm cassettes for use at commercial libraries at 
Foreign Service Posts abroad

TheForeinn Buyers program encourages groups and indi-

goods and services, assists in making contacts between 
potential buyers and U.S. suppliers, and supports foreign 
buyer attendance at domestic trade shows

Trade Centers and International Marketing Centers provide 
uTTIfirms with continuing opportunities to demonstrate 
their products in 14 major markets abroad to a select 
audience of targeted foreign buyers and representatives

Trade and Industrial Exhibits provide U.S. firms with 
scheduled opportunities to demonstrate their products 
under Commerce-sponsorship in major or specialized in 
ternational trade fairs or "solo* exhibitions abroad

firms with *chedu£ed opportunities' and facilities to 
display their product catalogs and sales literature and 
to depict the operations of their company and product 
in developed and emergent markets abroad

The Overseas Information Services provide visiting U.S.

Centers, Embassies and Consulates abroad, with on-the- 
spot counseling and assistance in contacting foreign 
buyers and representatives

In-Store Promotiojis provide U.S. suppliers of consumer 
goods with scnedul'ed opportunities to expose their pro 
ducts to the overseas public through Commerce-sponsored 
events held in select foreign retail stores

Specialized and^ jndustry Organized-Goygrmrtent Approved 
(JOCAi^TradelMi's'sions provide groups oE U.S. firms with 
scheduled opportunities to travel abroad under Commerce 
sponsorship to meet directly with potential foreign 
buyers and representatives

Technical Trade Missions provide foreign buyers and 
representatives wYtfTscheduled opportunities to learn 
about the latest product/industrial technologies in the 
U.S. available from U.S. suppliers
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In carrying out these programs, the Industry and Trade 

Administration is assisted by Foreign Service economic and commercial 

officers under the jurisdiction of the Department of State. -Foreign 

Service officers assigned to U.S. embassies and consulates abroad 

report on economic developments and tnar'.'.et conditions in their 

countries of assignment. This information is reported to the Com 

merce Department, which disseminates it to the U.S. business 

community. Foreign Service officers abroad also directly assist 

U.S. businessmen in contacting potential buyers of their products. 

The combined State and Commerce Department budget for export pro 

motion has totaled over $50 million in recent years.

The Department of Agriculture's Foreign Agricultural Service 

(FAS) is responsible for promotion of agricultural exports. FAS

provides the following kinds of services for U.S. agricultural
I/ 

exporters.

I/ Program descriptions are provided in U.S. Congress, House, 
Committee on Appropriations, Subcommittee on Agriculture and 
Related Agencies, Agriculture and Related Agencies Appropria 
tions for 1978; hearings, 95th Congress, 1st session, 
Washington, U.S. Govt. Print. Off., 1977, 170.



309

CRS - 22

It ewlntain* a woridwideaqricultural intelligence and reporting
•ervi.ce to provide U.S. farmer* and trader* withTinformation oa 
world agricultural production lad trade that they can u*e to

Till' is done through a continue*!* program of reporting by agri 
cultural attach** and officer* located in *T post* throughout 
the world covering *oe» 101 countries. Reporting include* infor 
mation and/or data OH foreign government policies, anelysie of
•upply «nd dwwnd condition*, eoaa»rclal trade relationahipe and

; th* export potential for «p«citic U.S.

In addition, the service 1* durenely re*pon*ible for determining 
trie utility and coft effectivene** j>f uatnq tateUite, ..•eteoro* 
logical and ciia*toAc<jjejLl- date to predjje ^Igga^r ^roauction ^ 
•tj'igic ccop«T The** oper«t"ion« , beinq conduct«ej hy U»e LACIB 
proqraa, wilt yield e*ti*>ete* of wheat production Ear the U.S., 
Canada and other region* outeide North Aewriea which will be ueed 
to evaluate the experiment. TTie proqren hee «lr«*dy beqon to 
de*iqn and t»»t an advanced prototype for an Qpetational crop 
foceca«t ay*te*i within U30A. The progra* i* conducted in coop~ 
eration with the N*tion«l Aeronautic* and Space Administration 
(NASA) «nd the National Oceano<] reptile *nd Atnoepheric Adminis 
tration (NQAA) •

The Service deyelope foreign e^rket* for U.S. fer< produce* 
t pro>»otion activjtie*. I

;jpation I 
ord«r to

tne woria tr*de of^rs. a^Vleultural product*, tt effectively 
negotiate* to reduce restrictive tariff and tr»de practice* which 

uiited a* barrierc to the import of U.S. agriculturalare recooniiei
commoditiee.

The fiscal year 1978 budget for FAS was'$43 million, abouc $2 million 

higher than the previous year.
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Trade Negotiations

The trade barriers imposed by foreign governments also serve as 

disincentives to U.S. exporters. A key goal of U.S. foreign trade 

policy in the postwar period has been the elimination or reduction 

of many of the barriers which restrict world trade through bilateral 

and multilateral trade negotiations. In 1973, the United States and 

over 100 other countries signed the Tokyo Declaration which initiated 

the seventh round of trade negotiations under the auspices of the 

General Agreement on Tariffs and Trade (GATT). The Tokyo Round of 

the multilateral trade negotiations is expected to be completed in 

late 1978 or early 1979.

Negotiators at the previous six rounds of trade negotiations 

concentrated on reduction of tariffs and elimination of quantitative 

restrictions on trade in manufactured products. Host economists 

believe that the success of these negotiations has contributed sig 

nificantly to the rapid expansion of world trade. U.S. exporters, 

like those in other countries, have been primary beneficiaries. 

However, the previous rounds of negotiations made relatively 

little progress in liberalizing trade.in agricultural goods and 

eliminating many of the nontariff measures (NTMs) which distort 

international trade. (NTMs.include measures, other than tariffs, 

which restrict imports as well as measures which artificially
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increase the level of trade. Among the former are import quotas, 

restrictive product standards, and government procurement procedures. 

The latter include government export subsidies). All countries, 

including the United States, have made extensive use of NTMs. If 

successful, the conclusion of the present round of trade negotiations 

could provide a major stimulus to U.S. exporters.

Exchange Rate Policy

Since 1973, the U.S. Government has supported the more flexible 

exchange rate system of "managed floating". Generally, the Government 

has allowed the exchange rate of the dollar to be determined by the 

interaction of supply and demand forces. Thus, until November 1978, 

the Carter Administration's stated policy was to intervene only to 

counter disorderly markets (i.e., the U.S. Government would buy dollars 

on international monetary exchanges when dollar depreciation was 

considered to be caused by speculative or psychological forces, and 

not by underlying economic conditions). Despite criticism by a 

number of foreign government officials, the Administration allowed 

the dollar to depreciate substantially against some major foreign 

currencies.

This policy changed somewhat in November 1978. After the dollar 

had again begun to depreciate rapidly, the Government intervened more



312

CRS - 25

actively to support it. The discount rate was raised, and reserve 

requirements on large time deposits were increased. The resulting 

higher interest rates were expected to attract capital inflows, 

thus relieving pressure on the dollar. The Administration also 

announced that it would increase its gold sales and would intervene 

more forcibly in foreign exchange markets by exchanging more of 

its foreign exchange reserves for dollars.

The Government's exchange rate policy should be seen as an 

integral part of its export efforts. The general policy of allowing 

the dollar to depreciate may result in an improvement of the price- 

competitiveness of U.S. goods and thus an expansion of exports. 

(There is evidence that this improvement is already talcing place). 

However, the degree to which this happens will depend on a number of 

factors, including the rate of domestic inflation relative to the 

rates of other countries, the degree to which foreign buyers respond 

to price changes and expand their purchases of U.S. exports, and the 

extent of foreign barriers to U.S. exports.

Other Government Programs and Policies

The following are brief summaries of other Government programs 

and policies which may have (or may have had in the past) the effect 

of stimulating U.S. exports.
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Taxation of U.S. citizens abroad. Part of the foreign earned income 

of U.S. citizens residing abroad may be excluded from income for tax purposes. 

Some observers maintain that the stationing of employees abroad by U.S. 

businesses is important to their export activities. The tax exclusion, it

is suggested, allows more Americans to live abroad and thus stimulates U.S.
I/ 

exports.

Western Hemisphere Trade Corporation. For some years, the Western 

Hemisphere Trade Corporation (WHTC) has constituted a limited subsidy 

to U.S. exports to the Western Hemisphere. To qualify as a WHTC, a firm 

must do all of its business outside the United States but within the Western 

Hemisphere. In addition, 90 percent of the WHTC's income must be from 

the active conduct of a trade or business (as opposed to receiving dividend 

payments) and at least 95 percent of the preceding three years' (or the 

life of the corporation if shorter) income must be from outside the United 

States.

For firms that qualify as a WHTC, there is a subtantial reduction 

in taxes. The overall effect of a WHTC is to reduce the corporate income 

tax rate from 48 to 34 percent - a drop of 14 full percentage points. Despite 

the evident advantages, the WHTC mechanism has been little used. In 1972, the 

taxes foregone to permit the WHTC deduction amounted to some 40 million 

dollars.

II U.S. Department of Treasury. Office of Tax Analysis. The American
Presence Abroad and U.S. Exports, by John Mutti. OTA Paper 33, October 1978.
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However, the future of the WHTC is extremely limited. The Tax 

Reform Act of 1976 provided for a four-year phaseout of the WHTC 

benefit. For tax years following 1979, the WHTC will be repealed.

China Trade Act Corporation. Until 1978, a China Trade Act 

Corporation (CTAC) could obtain a special deduction that could completely 

eliminate any U.S. income tax liability. To qualify as a CTAC there 

were both a source-of-income test and an ownership test. For a CTAC, 

income must have come from sources within Taiwan and Hong Kong (the 

original purpose of the 1922 law was to promote business in China, 

but after the Communist takeover CTACs were restricted to Taiwan and 

Hong Kong). The deduction was further limited by the proportion of 

par value stock that was owned by U.S. citizens or residents of Hong 

Kong, Taiwan or the United States. If 100 percent of the stock met 

the ownership test, all U.S. corporate tax liability would be 

eliminated.

In addition, dividends paid to shareholders who were residents 

of Hong Kong or Taiwan were not subject to U.S. tax. In other words, 

a group of American citizens that owned a CTAC and lived in Hong Kong 

or Taiwan would not have to pay any U.S. corporate or individual income 

taxes on CTAC income.

Much like WHTC, the CTAC appealed to both raw material 

producers and wholesalers. Because of the radical changes that took 

place on mainland China, the CTAC provision was little used. Since
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enactment of the provision in 1922, nearly 300 firms had been incor 

porated under the Act. By 1968, however, the majority of these firms 

were no longer in existence, and only four were actively conducting 

a business in Hong Kong or Taiwan. Under the Tax Reform Act of 1976, 

deductions under the CTA were phased down and then eliminated for 

taxable years beginning after December 31, 1977.

Commodity Credit Corporation Export Subsidies and P.L. 480
^7

Barter Programs. Two Commodity Credit Corporation programs, the 

export subsidies and barter programs, were formerly used to stimulate 

agricultural exports, but are now inactive. Under the export subsidies 

program, the CCC provided direct subsidy payments to exports of spe 

cified farm commodities. The subsidies were intended to compensate 

exporters for the differential between the world market price and the 

higher U.S. price, making it economically feasible to export U.S. 

products. From 1964 to 1973, almost 30 percent of U.S. agricultural 

exports received such subsidies. The payments were suspended because 

they were considered no longer necessary to promote exports.

Under the barter program, between 1964 and 1974, the CCC 

exchanged surplus agricultural commodities in its stocks for foreign 

strategic materials or goods and services needed by U.S. Government 

agencies (primarily the Defense Department and the Agency for

I/ Congressional Research Service, "Potential for U.S. Agricultural 
Trade Expansion," op. cit., p. 228.

52-624 0-79-21
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International Development). The bartered commodities, which accounted 

for 5 percent of total U.S. agricultural exports in 1964-1974, were 

intended for foreign customers who did not have sufficient currency 

to pay for them but had materials needed for U.S. strategic stockpile.

Deferral of Income of Controlled Foreign Corporations. The 

foreign subsidiary of a U.S. corporation is not taxed on the subsidi 

ary's income until the income is remitted or repatriated to the U.S. 

parent company. The deferral of U.S. tax liability continues as long 

as the income is reinvested in the subsidiary or other foreign sub' 

sidiaries. A tax credit is allowed for the amount of foreign taxes 

paid on repatriated income. To some extent, the special treatment 

of foreign subsidiary income may stimulate U.S. exports. For example, 

the establishment or expansion of a foreign subsidiary may require 

exports of capital goods or other inputs from the parent company to 

the subsidiary.

Overseas Private Investment Corporation. The Overseas Private 

Investment Corporation (OFIC) is a U.S. Government agency chartered 

to encourage U.S. private investments which support economic devel 

opment in developing countries. It provides a number of services 

and incentives to U.S. companies investing abroad, including insurance 

of private investments against political risks. Like tax deferral, 

OPIC's encouragement of U.S. foreign investment may stimulate, to some 

extent, exports to foreign subsidiaries.
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Foreign Military Sales Program. The U.S. Government provides 

credits and loan guarantees through the Department of Defense to 

friendly countries for the purchase of U.S. military goods and services. 

While this program is used primarily as a tool of U.S. foreign policy, 

it provides significant support for defense-related exports.

Foreign Trade Zones. A Foreign Trade Zone (or free-trade zone) 

is a warehouse or manufacturing area approved by the Department of 

Commerce's Foreign Trade Zones Board to receive imported goods with 

out formal Customs entry and without payment of duties. The use of 

a zone benefits a U.S. exporter primarily because duties are not applied 

on imported materials or components used in manufacture or assembly 

in the zone if the finished product is exported.

Duty Drawbacks. A U.S. exporter is entitled to a duty draw 

back or refund of previously deposited customs duties assessed on 

imported products that are incorporated within an exported finished 

product.

Exemption from Federal Excess Taxes. Sales for export are 

exempt from Federal retailer's excise taxes.

Webb-Pomerene Associations. The Webb-Pomerene Act exempts 

export trade associations from the ban on certain activities which 

would otherwise violate antitrust laws. It provides a legal basis 

for U.S. companies to pool their efforts to expand exports. However, ' 

it has had little effect on U.S. exports.
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Foreign Aid. U.S. bilateral assistance programs increase the 

foreign demand for U.S. exports by the use of so-called "tied aid", 

which restricts the use of aid funds to the purchase of U.S. products. 

In addition, they sometimes create a demand for U.S. products which 

remains after foreign aid is discontinued. One study of the impact 

of U.S. bilateral aid programs on U.S. exports estimated that each

dollar' of AID development assistance results in a 50- to 90-cent increase
W 

in U.S. exports."

State Export Promotion Activities. Many States provide finan 

cial and non-financial export incentives to attract industry. Several 

of them exempt from State taxation all receipts from sales outside 

the State, regardless of whether sales occur at home or abroad. 

Included among other financial incentives are various exemptions from 

State and local taxes for specified time periods.

In addition to financial incentives, most States conduct 

seminars, workshops and export education programs to familiarize mainly 

small and medium sized businesses with the procedures (documentation, 

licensing, etc.) and advantages of exporting. In this regard, each 

year the Federal Government grants $50,000 to each State to assist 

io expanding export development programs.

!_/ Congressional Research Service, The Impact of the United States
Bilateral Aid Program on U.S. Exports and Other Economic Variables, 
by Raymond Ahearn and Warren E. Farb, Multilith 77-53,. March 2, 1977.
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IV. Government-Imposed Disincentives for Exporters

U.S exporters frequently complain that various Government 

Laws, regulations and policies have the effect of restricting exports. 

Some of their complaints relate to programs designed specifically 

to influence foreign trade; others relate to Government measures which 

generally increase production costs for business and thus adversely 

affect the competitiveness of U.S. exports on foreign markets. The 

following is a list of the major regulatory programs and policies 

that are asserted (especially by U.S. exporters) to have a negative 

effect on U.S. exports. The list is intended only to reflect the 

views of those observers who see elements of an anti-export bias in 

Government policies. Generally, the impact of these Government 

measures cannot be determined with precision.

Export Controls

In the post-World War II. period, U.S. export control 

legislation has contained three rationales for imposing Government 

restrictions on U.S. exports: (1) to preserve national security; 

(2) to prevent shortages and export demand-induced inflation in the 

domestic economy; and (3) to promote U.S. foreign policy. Export 

controls have been used most frequently for national security purposes, 

primarily to restrict U.S. exports to the Soviet Union and other 

communist countries. Under the Export Administration Act of 1969 

(EAA), the Department of Commerce controls exports of goods or
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technologies that would make a significant contribution to the military 

power of a potential adversary and would also be detrimental to U.S. 

national security. Host frequently, denials of export licenses on 

national security grounds have been issued on applications to sell 

high-technology products to communist countries*

Even when licenses are ultimately approved, the national 

security export control program often involves delay in acting on 

applications. Although the vast majority of applications are handled 

routinely and quickly, some applications involving major export sales 

take longer because of extensive interagency review. Businessmen 

often complain that such delays can result in the loss of contracts.

Foreign policy export controls are also administered by the 

Commerce Department after interagency discussions, primarily with 

the State Department. Prominent examples of foreign policy controls 

are the following: general embargoes on trade with Cambodia, Cuba, 

North Korea and Vietnam; the economic boycott of Rhodesia, declared 

in compliance with a United Nations Resolution; human rights restric 

tions, such as prohibitions on exports of military or police equip 

ment to South Africa; ad-hoc restrictions, such as denial of a license 

to export certain goods to Libya because of its alleged support for 

international terrorism; and the routine referral to the National 

Security Council of applications to export oil and gas equipment to 

the Soviet Union.
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The EAA also authorizes the Department of Commerce to restrict 

exports in order to protect the domestic economy from excessive drain 

of scarce materials and to reduce the inflationary impact of foreign 

purchases. Short supply controls are currently imposed on exports 

of petroleum and petroleum products and were in the past imposed 

on other materials, such as ferrous scrap, soybeans and an array 

of other agricultural products.

Restrictions on U.S. Trade with Communist Countries

In addition to export controls, there are special restrictions 

on trade with communist countries which have indirectly limited the 

volume of U.S. exports to those markets. The most important of these 

are restrictions on the extension of most-favored-nation tariff treat 

ment and U.S. Government export credits to those countries. An amend 

ment to the Trade Act of 1974 conditions the extension of MFN treat 

ment and Government credits to communist countries on compliance with 

certain freedom-of-emigration provisions. The Export-Import Bank 

Amendments of 1974 places a $300 million ceiling on Eximbank credits 

to the Soviet Union and a $40 million subceiling on credits for exports 

of energy-related goods or services to the Soviet Union.

Regulation of the Sale of Military Equipment

There are various limitations on the export of military equip 

ment. The Arms Export Control Act requires that direct military 

sales be licensed by the Department of State's Office of Munitions
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Control. The Renegotiation Board recently amended its regulations 

to subject foreign military sales contracts to renegotiation (i.e., 

recapture of "excessive" profits made by a U.S. manufacturer on arms 

export sales). Contracts for sales brokered by the Department of 

Defense under the Arms Export Control Act are subject to most of the 

Armed Services procurement regulations. Finally, on May 19, 1977, 

the President announced a policy of conventional arms transfer 

restraints, implemented by various controls on military hardware 

exports. Among the controls is a prohibition on the United States, 

being the first supplier to introduce into a region new weapons sys 

tems which would create a new or higher combat capability.

Antitrust Laws

Under U.S. antitrust law, actions occurring in foreign coun 

tries which have substantial and foreseeable effects on domestic com 

merce are subject Co U.S. antitrust jurisdiction. Many business- 

•men complain that the antitrust laws inhibit their overseas activities. / 

The major problem is apparently the uncertainty of application of 

antitrust laws. Businessmen, reluctant to risk antitrust violations, 

may sometimes limit their involvement in international business activi 

ties, thus losing possible export opportunities.

Businessmen maintain that a major area of uncertainty is the 

establishment by U.S. firms of consortia to bid on foreign projects. 

The Webb-Pomerene Act provides an antitrust exemption for domestic
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firms combined in an association for the export of "goods, wares, 

and merchandise" under certain specified conditions. However, the 

law does not include a similar exemption for the export of services— 

a potential area of significant export growth.

National Environmental Policy Act (NEPA) 
Environmental Impact Statements

U.S. exporters have faced uncertainty over whether the National 

Environmental Policy Act (NEPA) requires environmental impact state 

ments for U.S. export licenses, Eximbank financing, Overseas Private 

Investment Corporation insurance and other Government foreign trade 

programs. (The Agency for International Development has already begun 

to take into consideration the environmental impact of U.S. foreign 

assistance projects.) There has been concern in the business community 

that environmental constraints may have a negative effect on exports 

by introducing delay and uncertainty into international commercial 

transactions.

Nuclear Export Restrictions

The Nuclear Non-Proliferation Act and other Government policies 

have a number of restrictions affecting U.S. nuclear and nuclear- 

related exports. Industry spokesmen claim that these policies, com 

bined with complex procedural requirements for exporting nuclear 

materials and equipment have made the United States less competitive 

in international markets.
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Anti-Boycott Statutes and Regulations

Anti-boycott amendments to the Export Administration Act and 

the Internal Revenue Code contain overlapping and allegedly inconsis 

tent prohibitions, exceptions, reporting requirements and sanctions. 

Antitrust law imposes still a third set of legal constraints. Business 

men maintain that the complexity of the regulations creates confusion 

and uncertainty which complicate the international activities of ex 

porters and inhibit potential exporters from entering the export field.

Foreign Corrupt Practices Act

Some businessmen assert that uncertainty about the meaning 

of certain provisions of the Foreign Corrupt Practices Act and about 

Department of Justice and Securities and Exchange Commission enforce 

ment policies will inhibit many international business transactions. 

They assert that these uncertainties create large risks which may 

force them to forego certain business opportunities.

Human Rights Restrictions

A number of laws have been passed in recent years which restrict 

U.S. economic and military assistance to countries which have poor 

records in the observance of basic human rights. To the extent that 

foreign aid and military assistance generate additional exports (see 

above), the human rights provisions may limit U.S. exports. When 

making decisions on loans, guarantees or insurance, the Overseas Private 

Investment Corporation and the Export-Import Bank are also required
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by law Co consider the human rights records of recipient countries. 

Eximbank has denied loans to some countries with poor human rights 

records. Exports of crime control equipment to most destinations 

require validated licenses from the Commerce Department.

Health and Safety Export Restrictions

Federal regulations restrict the export of some consumer goods 

that have been banned for domestic use for health or safety reasons. 

An example is the Consumer Product Safety Commission's (CPSC) 1978 

action prohibiting the export of TRIS-treated garments. Amendments 

to the Consumer Product Safety Act passed by the 95th Congress require 

anyone intending to export a product which does not comply with a 

U.S. product safety rule to file a statement with the CPSC at least 

30 days prior to the export. CPSC is required to notify the approp 

riate public health officer in the importing country.

Cargo Preference I^ws

Cargo preference laws, such as the Cargo Preference Act and 

Public Resolution 17, require the use of U.S. -flag vessels for trans 

portation of U.S. Government-financed commodities (including P.L. 480 

agricultural commodities and Eximbank- financed exports). Such laws 

may result in higher exporter costs — and hence lower competitiveness — 

since foreign-flag vessel freight rates are typically less than those 

of U.S. -flag vessels.
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Laws, Regulations and Policies with Indirect Effects 
on the Cost Competitiveness of U.S. Exports

There are many Federal laws and regulations which do not 

directly affect exports, but which mandate substantial capital and 

other expenses by U.S. companies. When passed on through price increases, 

the result may be diminished competitiveness of U.S. exports. Promi 

nent examples include: the Clean Air Act; the Federal Water Pollution 

Control Act; the Occupational Safety and Health Act; the Toxic 

Substances Act; the Consumer Product Safety Act; minimum wage laws; 

and the Employment Retirement Income Security Act (ERISA).
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V, Carter Administration's Program on Export Promotion— 
Brief Description and Evaluation

On September 26, 1978, President Carter announced a comprehen-
y

sive program to stimulate U.S. exports. The Administration's program 

focused on three areas of export policy:

(1) increased direct assistance to U.S. exporters;

(2) reduction of domestic U.S. barriers to exports; and

(3) reduction of foreign barriers to U.S. exports.

Elements of the first two areas are discussed in this section. 

The third measure—U.S. participation in trade negotiations—is not 

a new proposal, but a continuation of past policy (see above, p. 23). 

No further discussion of the trade negotiations is included here. 

However, it is important to note that a successful conclusion of the 

current round of Multilateral Trade Negotiations could provide a major 

stimulus to U.S. exports. Similarly, the Carter Administration's 

policy of allowing the dollar to depreciate in 1977-1978 (which was 

not announced as part of the export program) could have an important 

stimulative effect on U.S. exports. Taken together, these two policies 

could be much more significant, from the standpoint of export expansion, 

than any of the other programs announced by President Carter.

I/ President Carter's statement is reprinted in U.S. Congress, Senate, 
~ Committee on Commerce, Science and Transportation, National Export 

Program, Hearing, 95th Congress, 2d session, September 28, 1978, 
Washington, U.S. Govt. Print. Off., 1978, pp. 73-76.
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Direct Assistance to U.S. Exporters

The President's proposals to increase direct assistance to 

exporters places major emphasis on increased export credit assistance— 

both Eximbank and CCC short-term agricultural credits. Eximbank direct 

loans are to be increased from $700 million in FY 1977 to $3.6 billion 

in FY 1979. Short-term agricultural credits are to be increased from 

$755 million in FY 1977 to $1.7 billion in FY 1978. (Authorizations 

for both of these increases had been requested before the President 

announced his export program.) In both cases, FY 1977 credit activity 

had been at low levels (compared to the early 1970s) for a number 

of reasons, including more restrictive lending criteria and reduced 

demand for U.S. agricultural products. The expansion for FY 1978-1979 

marks a resumption of the upward trend for official credit assistance 

of the early 1970s.

Proponents of more Government assistance to U.S. exporters 

often identify official export credits as one of the most valuable 

Government programs. Official credits, it is maintained, are neces 

sary to compensate for gaps in the private financial market. For 

example, it is claimed that many long-term, risky export transactions 

would not be financed by private institutions. Moreover, proponents 

maintain that U.S. export credit programs must be improved to meet 

the competition from aggressive official lending programs in other 

countries. According to advocates of this point of view, official
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export credits make possible many U.S. exports which could not take 

place without them.

Opponents o£ official export credit programs often maintain 

that such assistance provides an implicit subsidy to the export sector 

which is not needed and which has the effect of distorting private 

investment decisions. In particular, they argue that under the current 

exchange rate system, any expansion of exports resulting from official 

credit assistance will be offset by shifts in exchange rates. For 

example, an increase in U.S. exports tends to drive up the value of 

the dollar, making U.S. exports more expensive and imports less expen 

sive. Thus, appreciation of the dollar tends to counteract the effort 

to expand exports. (It should be noted that this is an argument against 

all Government efforts to stimulate exports under a flexible exchange 

rate system.)

Various efforts to measure the "additionally" of Eximbank 

programs (i.e., the amount of additional exports generated by the 

programs) have come to radically different conclusions. A Treasury 

Department study estimated that all Eximbank programs generated about

$4 billion in U.S. export sales in FY 1976, $3.4 billion of which was
I/ 

attributed to Eximbank's direct loan program." However, a study

I/ U.S. Department of Treasury, "Additionality" in the Activities 
of the Export-Import Bank of the United States, by Dean A. 
DeRosa and William W. Nye, in U.S. Congress, House, Committee 
on Banking, Finance, and Urban Affairs, Subcommittee on Interna 
tional Trade, Investment and Monetary Policy, To Amend and Extend 
the Expfltr.-T^ort Bank Act of 1945, Hearings, 95th Congress, 
2d session, March 13, 15, 16, and 17, 1978, Washington, U.S. Govt. 
Print. Off., 1978, pp. 54-71.
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by the Congressional Research Service, using a different methodology, 

estimated that additional exports of only $670 million were generated
y

by Eximbank's 1976 direct lending." The Carter Administration's deci 

sion to expand considerably official export credit assistance sug 

gests that it accepted the more optimistic appraisals of the effec 

tiveness of such programs. However, the Administration's program 

also includes a pledge to negotiate with major U.S. trade partners 

for stricter limits on official export credit assistance. The latter 

measure suggests a desire to limit the use of official export credits 

in the future.

Estimates of the benefits from tax incentives to U.S. exporters

also vary. The 1976 Treasury Department DISC report estimated the
2/ 

net increase in exports attributable to DISC in 1974 at $4.9 billion,

while a Congressional Research Service study of that year estimated
3/ 

a maximum net increase of only $1.4 billion. The most recent Treasury

Department report estimates that DISC may have increased U.S. exports 

in 1976 by about $2.9 billion, and suggests that its estimate may

y Cravelle, Jane, Impact of Eximbank on U.S. Exports, Congressional 
Research Service typed report, April 25, 1978.

2/ U.S. Department of the Treasury, The Operation and Effect of the 
Domestic International Sales Corporation Legislation: 1976 Annual 
Report, April 1978.

3/ Congressional Research Service, The Domestic International Sales 
Corporation and Its Effects on U.S. Foreign Trade and Unemploy 
ment, by Jane Gravelle, Kent Hughes and Warren E. Farb, Hultilith 
76-92 E, May 4, 1976.
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y
overstate the effect of DISC. In contrast, a report commissioned 

by the Special Committee for U.S. Exports, an association of U.S.

exporters, estimated that DISC generated $6.3 billion of additional
D 

exports in 1974. In the case of DISC, the Administration's export

program appears to be based on the less optimistic appraisals. In 

his statement of September 26, 1978, President Carter maintained that 

DISC was an inefficient use of the taxpayers' money and recommended 

that it be either phased out or revised to a simpler, less costly 

form.

The President recommended retention of another tax incentive— 

tax relief for Americans employed abroad. Under his proposal, the 

total tax relief to U.S. citizens abroad would be approximately $250 

million. Both of the tax measures in the President's program had 

been proposed before the export program was announced.

The President also announced a significant expansion of the 

export promotion programs of the Commerce, State, and Agriculture 

Departments. The Commerce and State budgets are to be increased by 

a total of $20 million, and certain agricultural export development 

programs are to be expanded. The proposed increases in the Commerce 

and State budgets focus squarely on what has been a major criticism

I/ DISC 1976 Annual Report, op. cit., p. 10.

2/ Norman B. Ture, Inc., The Economic Effects of DISC, a study com- 
~ missioned by the Special Committee for U.S. Exports, September 17, 

1975.

52-624 0-79-22
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of the program—that it helps large and experienced firms much more 

than small or medium-sized firms wich little experience in exporting. 

The President emphasized that smaller firms were to be given high 

priority in spending the additional funds. Specifically, the Presi 

dent proposed three areas of assistance to exporters:

a computerized information system to provide exporters with 
prompt access to international marketing opportunities abroad 
and to expose American products to foreign buyers;

risk sharing programs to help associations and small companies 
meet initial export marketing costs; and

targeted assistance to firms and industries with high export 
potential and intensified short-term export campaigns in pro 
mising markets.

In addition, the President announced that the Small Business Admin 

istration would channel up to $100 million of its current authorization 

for loan guarantees to small business exporters. The money would be 

used to assist small businesses in expanding production capacity 

and meeting cash flow problems involving overseas sales or initial 

marketing expenses.

The Government's export promotion program has long been criti 

cized for its lack of attention to the needs of small, inexperienced 

businesses. Many critics maintain that the Government's programs 

are needed only by small businesses. Large exporters, they main 

tain, have sufficient resources to penetrate foreign markets and expand 

export sales without Government assistance. Yet, i c i 3 alleged, 

the latter have been the primary beneficiaries of Government assistance.
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However, there is not unanimity among businessmen on this point. 

Some observers suggest that attempts to generate a major expansion 

of exports from small and medium-sized firms are futile. It is some 

times suggested that most of these firms are not suited for exporting 

directly, and that their role in international trade will continue 

to be confined primarily to subcontracting for the large corporations 

which have traditionally dominated U.S. exports.

Reduction of Domestic Barriers to Exports

Despite many complaints from businessmen about Government- 

imposed barriers to exports, it is unclear to what degree various 

Government programs have inhibited exports. There is no way to measure 

in precise quantitative terms either the reduction in exports which 

results from Federal regulations and policies or the improvement which 

might result from removing various barriers. Nevertheless, the Carter 

Administration's export expansion program is apparently based on the 

assumption that some improvement in U.S. export performance can result 

from an increased awareness on the part of Government administrators 

of the importance of exports. The President emphasized the need 

to administer Federal laws and policies "with greater sensitivity 

to the importance of exports." He announced that he was directing 

the head of all departments and agencies to take into account the 

possible adverse effects on exports of their administrative and 

regulatory activities.
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The President also announced three specific approaches to 

solving the problem of Government-imposed disincentives to exporters:

he directed the Departments of Commerce, State, Defense and 
Agriculture to take export consequences fully into account 
when considering the use of export controls for foreign policy 
purposes;

he directed the Justice Department to give guidance to business 
men who were uncertain about the application of the Foreign 
Corrupt Practices Act or the antitrust laws; and

he issued new guidelines on the applicability of the National 
Environmental Policy Act, which would require abbreviated environ 
mental reviews only for exports of nuclear reactors, financing 
of exports which might create serious public health risks, 
and certain Federal actions which might have a significant 
adverse effect on the environment of foreign countries or on 
national resources of global importance.

The initial reaction to the Administration's program suggests that 

it will not please many observers. Some businessmen in the export 

community, while applauding the program as a first step, have noted 

that it does not address some important criticisms of U.S. Government 

policy. For example, frequent complaints about the allegedly poor 

management of the Commerce and State Department export promotion 

programs are not explicitly taken into account. Likewise, many of 

the Government programs identified by businessmen as barriers to 

exports are not addressed. Some observers suggest that much depends 

on how the program, particularly the President's directives on barriers 

to exports, will be administered.

The Administration's export promotion program also faces 

criticism from other perspectives. The Government programs identified
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as barriers to exports are generally being carried out to pursue alter 

native social and economic goals. The success of the President's 

proposals will depend largely on how much weight export expansion 

is given vis-a-vis these alternative goals. Advocates of these 

Government programs will probably resist sacrificing them to the goal 

of increased exports. Many people believe that the alternative goals 

are more important than export expansion.

Moreover, some observers believe that there is no need for 

new Government incentives for exporters. They point to the recent 

improvement in the U.S. balance of trade as evidence that exchange 

rate fluctuations and expansion of the economies of major U.S. trade 

partners will provide sufficient U.S. export expansion.
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Mr. RUSSELL. Mr. Tozzoli?
Mr. TOZZOLI. I sent you a formal statement last week. With your 

permission, I would like to summarize.
Mr. RUSSELL. The chairman ordered all statements inserted in 

full in the record.
Please go ahead.
Mr. TOZZOLI. I am Guy Tozzoli, director of the World Trade 

Department and director of the World Trade Center in New York 
which was constructed and is being operated by the Port Authority 
of New York and New Jersey.

As many of you know, the port authority is a joint public and 
self-supporting agency of the States of New York and New Jersey. 
Its mission is to promote the port's commerce and trade and to 
plan, develop and operate transportation and terminal facilities 
authorized by the States within the bi-State port district.

The port authority operates a variety of facilities on both sides of 
the Hudson River, including marine terminals, a rail system, bus 
terminals, truck terminals, airports, bridges, and tunnels.

The port authority, of course, is also responsible for the World 
Trade Center, which is aimed at promoting the port's trade by 
providing modern centralized facilities for the many and complex 
administrative and marketing activities that are so essential to the 
growth of international business.

In addition to the development of physical facilities, the port 
authority promotes the commerce and trade of the port through a
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three-part program of port promotion, trade development and port 
protection.

I hope that this brief introduction will help establish our creden 
tials in this area and our deep interest in supporting new ap 
proaches to help increase the Nation's, and our port's, internation 
al business activities.

Today, you are holding a hearing on a topic of great importance 
to the international commercial development of the United States. 
If bill S. 1663 is passed, it could help develop some very powerful 
instruments for the expansion of U.S. exports.

In 1977, the port authority conducted a major study of the future 
needs of the region and recommended broad strategies to guide the 
port authority's policies during the next decade.

In its studies of industrial growth and job creation, it became 
clear that the port authority could greatly benefit the region by 
encouraging and assisting those manufacturers in the states of 
New York and New Jersey which are not now exporting but have 
the capability of being successful exporters.

A U.S. Department of Commerce study indicates that, for the 
United States as a whole, there are about 20,000 manufacturers 
which could export their products but are not doing so. On a pro 
rata basis—and this has been confirmed by a study we did—there 
should be 900 such firms in New Jersey and 1,500 in New York.

POSSIBLE $393 MILLION IN EXPORTS

If these 2,400 potential exporter firms were to export at the 
average U.S. rate for firms of their size, they could be exporting a 
total of $393 million of manufactured goods per year.

This would produce an estimated 22,000 new jobs and create 
considerable cargo movement through the Port of New York.

We feel that an excellent method to get firms involved in export 
ing is through the creation of a trading company along the lines of 
Japanese trading companies.

In the course of our study, we obtained the Hay Associates study 
which the U.S. Department of Commerce commissioned in 1976 to 
analyze why the export trading concept had not developed in the 
United States and what would need to be done to encourage the 
growth of such entities.

That report states that the export trading concept would be 
viable in the United States context if various conditions were met, 
including the possible necessity for a U.S. trading company to be a 
quasi-public institution.

On the other hand, the Hay report was skeptical about the 
concept in the United States because of lack of support by manu 
facturers, lack of management expertise, and need for government 
support.

We do not feel that these are fatal problems. For example, manu 
facturers must be interested when told that the trading company 
has offices in certain markets abroad and has developed a demand 
for his products.

Second, there are thousands of export managers and vice presi 
dents of international divisions of U.S. firms who could make excel 
lent managers of a trading company.
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The only remaining potential problem is "need for government 
support," and that is the purpose of the bill and of these hearings.

Prior to the introduction of S. 1663, the port authority had come 
to the conclusion that Federal assistance should be made available 
to permit the port authority to conduct progams to encourage 
nonexporting manufacturers to export.

We now have a proposal to that effect pending with the Com 
merce Department. However, to support the growth of a trading 
company, there is a need for Federal grants or loans similar to 
those which could be made available pursuant to section 105 of 
your bill.

However, the uses to which such loans might be put would have 
to be revised.

At present, section 105(a) of the bill states: "Any such assistance 
shall be used only for expenses directly related to exports and 
export services * * *." But one of the major functions of a Japa 
nese trading company is to provide financing to its client manufac 
turing firms.

This can be critical to a firm's capability to produce goods for 
export. There is little purpose in providing funds to increase ex 
ports if production cannot be increased.

Therefore, I urge that you consider amending the bill to permit 
such funds to be made available to client manufacturing firms to 
finance any activities needed to respond to export markets, pro 
vided that such firms are unable to obtain adequate funds from 
other available sources.

I should note that the staff of the port authority is continuing to 
investigate the possible formation of a port authority trading com 
pany, including a wholly owned subsidiary, a joint venture with 
one other organization, and a corporation with a number of share 
holders, including banks, Edge Act subsidiaries of banks, bank- 
owned SBIC's, venture capitalists, and export management compa 
nies.

Although the U.S. Government could be criticized in certain 
circumstances if it loaned $25 million to a large manufacturing 
company to help it to create a trading company which benefitted 
primarily the parent company's own exports, section 102(c) on own 
ership requirements appears to be unduly restrictive.

For example, a public or quasi-public organization may wish to 
create a trading organization which would operate on a very low 
profit margin, with perhaps no other interested investors.

Although the 20 percent ownership maximum per investor 
means that there would need to be at least five investors, I believe 
that a minimum of three investors would provide sufficient protec 
tion from potential criticism and make the project far more feasi 
ble.

I suggest that section 102(c) be changed to read that no person 
may own more that 34 percent of the voting stock or interest in an 
export trading company, and that public and quasitpublic organiza 
tions be exempted from this restriction.

FTC REGULATION ON REFUNDS

I would like to introduce one other point. , _



340

Japanese trading companies act as their own shipping brokers 
and can receive refunds from shipping companies in the United 
States, the FTC has a regulation which only permits independent 
brokers to receive such a refund.

This could be equivalent to 1.5 percent of the value of goods 
shipped and sometimes may be as much as half of the profit. Thus, 
EMC's in the United States may not receive such a refund.

The bill should be revised to permit trading companies to include 
the brokerage function and to be exempted from the FTC provision.

I will be writing more about this to you in a followup letter.
Thank you very much for allowing me to testify.
[Prepared statement of Mr. Tozzofi follows:]
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Remarks of 

Guy Tozzoli, Director of the World Trade Center in New York

Mr. Chairman, and distinguished members of this committee.

You are holding a hearing on a topic of great importance 

to the international commercial development of the United States, and 

I consider it a privilege to be able to participate in these deliberations. 

If bill S1663 is passed by the Congress, it could facilitate the development 

of some very powerful Instruments for the expansion of U.S. exports.

In 1977, the Port Authority of New York and New Jersey created 

a Committee on the Future to examine the present state and probable future 

needs of the region which the Port Authority serves, and to recommend broad 

strategies to guide the Port Authority's policies during the next decade. 

The Committee sought to identify regional strengths, problems and needs and 

to assess possible points of intervention where the Port Authority's 

expertise and institutional structures specially qualify it to undertake 

regional leadership roles. Following an initial screening of regional 

problems, the Committee determined that it should most logically focus its 

attention in three areas — economic development, transportation and energy. 

Study task forces were assembled in each of the areas from a cross-section 

of the Port Authority staff. These task forces conducted extensive surveys 

of concerned publics and held conferences with government officials and private 

interest groups to define the nature and magnitude of regional problems in 

each of the study areas.

One of the areas studied was that of industrial growth and

job creation. It became clear that the Port Authority could greatly benefit 

the region by encouraging and assisting manufacturers, in the states of 

New York and Mew Jersey, which were not now exporting but which had products 

capable of being exported, to do so.
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A U.S. Department of Commerce study indicates that, for the 

U.S. as a whole, there are about 18,000 manufacturers which could export 

their products but are not doing so. On a pro rata basis (the share of 

total U.S. exports now held by New York and New Jersey), there should be 900 

such firms in New Jersey and 1500 in New York. A sample analysis undertaken 

by the Fort Authority of 1000 manufacturing firms in New Jersey confirmed 

that these figures are very accurate. If these 2400 potential exporters 

firms were to export at the average U.S. rate for firms of their size, they 

could be exporting a total of $393 million of manufactured goods per year, 

which would produce an estimated 22,000 new jobs and create a cargo movement 

through the Port of New York.

One potential method to get firms involved in exporting was through 

the creation of a trading company which could develop markets for the products 

abroad, and purchase the goods from the manufacturer f.o.b. his factory, thereby 

relieving him of the problems of foreign marketing, the burdens and risks of 

export financing, and the complexity of export procedures. In many cases, 

this could require the manufacturer to expand production to meet the export 

demand and possibly to secure governmental assistance to finance his plant 

expansion or quality control or export packaging requirements. This would 

result in a relationship with the manufacturers which was similar to that 

which Japanese trading companies have with their client firms. Also to 

be effective, a system of foreign sales .offices would have to be developed 

and staffed with a broad range of product specialists, similar to the more' 

modest-sized Japanese trading companies.

In connection with our study, we obtained the Hay Associates study 

which the U.S. Department of Commerce commissioned in 1976 to analyze why

- 2 -
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the export trading company copcept had not developed In the U.S. and what 

would need to be done to encourage the growth of such entities. It is, 

we feel, in many respects an excellent study.

That report states that the export trading company concept would 

be viable in the U.S. context if the following conditions uere met:

(a) It must have strong ties to manufacturers;

(b) It must have product specialist capabilities;

(c) It must have a strong foreign sales network under its control;

(d) It must have depth and continuity of management;

(e) It must be able to create substantial amounts of credit;

(f) It must have sufficient diversity of products and markets;

(g) It must be integrative in nature and capable of dealing in

imports as well as exports;

(h) The incentive and capital must come from outside the manu 

facturing sector; and 

(i) It may be necessary for a U.S. trading company to be a

quasi-public institution.

On the other hand, the Hay report was skeptical about the feasibility 

of implementing the successful operation of the trading company concept in the 

U.S. for three reasons:

(a) lack of support by manufacturers

(b) lack of management expertise; and

(c) need for government support

We do not feel that all of these are fatal problems.

- 3 -
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The first basis for skepticism was "lack.of support by manufacturers." 

It is difficult to see this as a problem. There is no reason why a manufact 

urer who does not export and never heard of a Japanese trading company should 

get excited about the concept of an "Export Trading Company." We could 

reasonably expect manufacturers to become interested when told that the 

trading company has offices in certain markets abroad and has developed a 

demand for his products.

The second basis for skepticism is "lack of management expertise." 

Hay Associates does not substantiate this assertion. There are thousands 

of export managers and vice presidents of international divisions of U.S. 

firms who could make excellent managers of a trading company. Also, there 

are many owners or executives of export management companies who have the 

dynamism and expertise required for successful operation of a trading company. 

We do not see this as a real problem.

The only remaining potential problem was "need for government 

support," and that is the purpose of bill S1663 and of those hearings.

Prior to the introduction of S1663, the Port Authority had come 

to the conclusion that federal assistance should be made available to permit 

the Port Authority to carry out a detailed feasibility study and launch 

initial steps to encourage manufacturers not presently exporting their 

products to begin to export. We now have a proposal to that effect pending 

with the Commerce Department. However, to support the growth of a trading 

company there is a need for federal grants or loans similar to those which 

could be made available pursuant to Section 105 of 51663. However, the uses 

to which such loans might be put would have to be revised.
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At present, Section 105 (a) of the bill states that! "Any 

such assistance shall be used only for expenses directly related to exports 

and export services..." But one of the major functions of a Japanese trading 

company is to provide financing to its client manufacturing firms and this 

can be critical to a firm's capability to provide the goods which the trading 

company wishes to export. There is little purpose in providing funds to a 

trading company to finance market research and development and increased 

staffing if production cannot be increased. Therefore, I urge that you 

consider amending the bill to permit such funds to be made available to • 

client manufacturing firms to finance any activities needed to respond 

to the demands of production for export markets, provided that such firms 

are unable to obtain adequate funds from banks, from the Small Business 

Administration or from other available sources.

I should note that the staff of the Port Authority is continuing 

to investigate the possi*bl£ formation of a Fort Authority trading company, 

including a wholly-owned subsidiary, a joint venture with one other organiza 

tion, and a corporation with a number of shareholders, including banks, 

Edge Act subsidiaries of banks, bank-owned SBIC's, venture capitalists, and 

export management companies.

In addition, inasmuch as the potential for bank participation in 

a trading company, either directly or via an Edge Act subsidiary, could be 

of critical importance, we are therefore delighted to see that S1663 would make 

this possible.

Finally, although the United States could be criticized in certain 

circumstances, if it loaned $25 million to a large manufacturing company to

- 5 -
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help it to create a trading company which benefitted primarily the parent 

company's own exports, Section 102 (c) on Ownership Requirements appears 

Lo be unduly restrictive. For example, a public or quasi-public organiza 

tion may wish to create a trading organization which would operate on a very 

low profit margin, as a result of which there may not be other interested 

investors. Also, the 20% ownership maximum per investor means that there 

would need to be at least 5 investors. I believe that a minimum of 3 

investors would provide sufficient protection from potential criticism 

and make the project far more feasible. Thus, I suggest that Section 102 (c) 

be changed to read that no person may own more that 34% of the voting stock or 

interest in an export trading company, and that public and quasi-public 

organizations be exempted from this restriction.

Mr. Chairman, the Port Authority of New York and New Jersey 

feels that this is a very important bill. We will follow its progress 

through Congress with keen interest and hope to participate in its implementa 

tion. Thank you again, for giving me the opportunity to present these views.

Mr. RUSSELL. Thank you very much.
I wonder if I could presume on your gentlemen for a few mo 

ments. If you have planes to catch, please tell me so. Mr. Baker 
had a plane to catch. I have a few questions which could expedite 
consideration of these bills if answered now for the record.

First, I want to follow up with Mr. Doyle on the matter of the 
Webb-Pomerene associations. One of the continuing issues is 
whether there is a problem with the existing antitrust system.

The Justice Department and FTC consistently argue they re 
ceived no evidence from business to substantiate the contention 
that antitrust serves as a barrier to exports, that any significant 
export activities are prohibited.

Can you provide evidence of export losses or examples of export 
activities which have been avoided due to antitrust concerns? If so, 
could you provide those for the record.

ANTITRUST LIABILITIES AND EXPOSURES

Mr. DOYLE. The principal loss has been the loss of export partici 
pation by businesses—efficiently operated and managed, producing 
a product that is desirable for sale domestically and abroad—the 
loss of participation by those companies in joint export activity, 
because of antitrust concern.

That is real. That is present. Companies who would otherwise 
participate in export activities have not joined in because of their 
concern and their counsel's concern that domestic antitrust liabil 
ities and exposures are too great and the exemption afforded by the



347

Webb-Pomerene association is too tenuous and uncertain to make 
it worthwhile.

Mr. RUSSELL. You heard Mr. Ewing say the business review 
procedure was available. You heard the FTC representative indi 
cate that they had something similar. Why isn't the business re 
view procedure adequate if, as Justice and FTC claim, no one ever 
challenges their approval of an activity through this device?

Mr. DOYLE. The business review procedure offers shallow protec 
tion at best. Hollow protection, really.

In the first instance, I am familiar with a business review letter 
which the Department of Justice, Antitrust Division, only recently 
issued in this area which contained within it seven qualifiers.

I quoted from it specifically in my written testimony. Those 
qualifiers all deal with "reasonable" and "general" and is the 
typical and usual sort of approach in interpreting a statute as 
broadly written as the Sherman Act.

It does not address specific situations. It gives no guidance with 
respect to a specific problem or specific transaction, which the 
certification procedure would give.

Perhaps most compellingly, Senator Stevenson's observation that 
whatever the Department of Justice says has no binding effect on 
the private attorneys general who can wield the extortion and 
threat of treble damages alleged in class actions, which in this 
instance would relate to damages claimed to be attributable to the 
entire domestic sales of all the participating companies.

That threat would have to be borne throughout the lengthy 
course of antitrust litigation and the expensive and burdensome 
and diverting process of that litigation, before the Department's 
prediction about what a judge would charge and a jury would find 
could ever be vindicated.

It's that ex post facto validation which in essence makes the 
prediction of the Department of Justice so unhelpful in this area.

It is the prior certification and protection which the legislation 
before this subcommittee holds out as a promise which makes this 
legislation so vitally necessary.

Mr. RUSSELL. I want to be sure I understand this. I am sure this 
will be a subject of debate in this committee.

What you are suggesting is the reason the Justice Department 
has found no instance in which a private party challenged their 
business review findings is that no association has taken the 
chance of engaging in activities, even if covered by a business 
review letter, which might bring forth the kind of intimidating 
private action you cite.

Mr. DOYLE. That's correct, sir. It has always been my suspicion 
that the lack of, or relatively small number of Webb-Pomerene 
associations is accounted for by the fact that the Department of 
Justice and Federal Trade Commission have consistently had a 
hostile attitude toward the Webb-Pomerene exemption so, there 
fore, it offered no sure haven.

The reason there has been no challege is because companies who 
would have otherwise participated have not done so. So, therefore, 
the testimony that has been so consistent here today about the 
number of companies in this country who are not exporting I think 
is in large degree accounted for by the fact that they have not been

52-624 O - 79 - 23
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able to do so jointly and they have not done so jointly because they 
are concerned about domestic antitrust constraints.

I have had that suspicion for a long time. I have recently seen in 
my practice in the formation of a Webb-Pomerene association, I 
have seen the evidence of that and a number of businesses who 
otherwise would have participated have not, simply because of 
domestic antitrust concerns.

Mr. RUSSELL. Mr. Frankel, Mr. Tozzoli, have you encountered 
instances in which activities that would have promoted exports 
have not been engaged in because of the antitrust statutes?

Mr. FRANKEL. It would not be the nature of our business to 
become involved with the antitrust statutes. There are, of course, 
recently enacted laws but these have nothing to do with Webb- 
Pomerene. :-

However, I do completely agree that the FTC and Justice Depart 
ments' attitudes would generally be considered as hostile to people 
who might otherwise consider forming Webb-Pomerene associ 
ations, and the clearcut elimination of that threat is certainly 
.desirable.

Mr. TOZZOLI. I had no experience in this regard but we will now 
be conducting first-hand interviews with at least 1,000 or 1,500 
companies and I will make it a point to try to find out from them 
what their experience is and I wUl communicate with you.

M^. RUSSELL. It would be interesting to know whether there is a 
feeling that in the context of the trading company legislation, this 
type of antitrust provision is necessary, and if you have informa 
tion on that, we would appreciate having it for the record.

20-PERCENT OWNERSHIP

Let me go back to the point that was made about the 20-percent 
ownership limitation. The committee will probably consider 
changes in that. Partnerships, small businesses might be exempted 
from that provision. It was intended to apply largely to the in 
stance you cited, Mr. Tozzoli, large corporations exporting their 
own products. We want to really add to exports, not merely move 
them from one corporate form to another.

The point already indicated about foreign participation was well 
taken. That is something we will probably want to change.

And certainly the point about public agencies participating as 
shareholders or partners in such trading companies is one we will 
take into account.

So these points have all been most helpful. The report of the Hay 
Associates, by the way, was very helpful to us in working on this 
legislation. Yesterday Senator Stevenson mentioned it, and it was 
included in the record (see p. 413).

I wanted to ask you, Mr. Tozzoli, about the importance of startup 
cost assistance for exporters. You mentioned the large number of 
potential exporters and that you are going to survey them as to 
why they aren't doing more now.

One of the things we noted in the Hay Associates report is a 
need for the Government to take a hand in helping finance the 
startup costs. Having the banks participate is one element of that.
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Public agencies that may be able to participate as shareholders 
might be another source of help.

We also involved the Small Business Administration, Eximbank 
and EDA. Do you consider helping to finance startup costs an 
essential part of the proposal or just a marginal feature?

Mr. TOZZOLI. No, sir. I consider it a very essential part.

LIAISON WITH SMALL BUSINESS FIRMS

Our studies in the work we have done in the last 3 years, 
indicate that that probably is the most difficult part to get going, 
and there is one other segment of U.S. industry that hasn't been 
mentioned today that could benefit very strongly. Those are those 
small businesses which are impacted by imports. Small businesses 
impacted by imports could very well benefit from the creation of 
trading corporations. We are going to try to identify in the New 
York-New Jersey area those small firms who have been hurt by 
imports and see if we can help them. That is why I brought up the 
financing end also. See if we can help them restructure themselves, 
so we can create more jobs and put them back in the stream of the 
economy.

Mr. RUSSELL. Good point. Senator Stevenson is fond of saying the 
companies that don't learn to compete in the international markets 
pretty soon find they can't compete in the domestic markets either, 
because of foreign competition. There isn't any such thing as a 
strictly domestic market anymore.

Mr. Frankel, we are maintaining liaison with the White House 
Small Business Conference and keep in touch with them as they 
prepare these proposals. We appreciate your references to that. I 
take it some of the tax proposals are also being considered in that 
forum.

Mr. FRANKEL. Yes, they are and I checked yesterday. The propos 
als should be complete, certainly published within the next 2 
weeks.

If I might just interject one other item, I have in front of me a 
publication from the Federal Register on Friday, August 9, 1968, 
which was entitled, "Joint Export Associations." At that time there 
was a passage of what, Mr. Tozzoli, might be considered seed 
money. I believe there were 10 such recipients for the formation of 
what was called joint trade associations. It only lasted for a brief 
time during 1968, but in our recommendations for the conference 
for small business we make specific reference to these joint export 
associations.

Mr. RUSSELL. Thank you, Mr. Frankel. I wanted to call your 
attention to the problem we have in the area of expanding DISC or 
improving DISC. That is, we are told by the Treasury Department 
that in their opinion any expansion of DISC would violate the 
subsidies code.

In other words, they seem to be taking a position that what they 
grandfathered wasn't just a DISC, but DISC with its incremental 
feature and very cumbersome procedures and all the other rules 
and regulations, and any liberalization would be looked upon 
unfavorably.



350

I hope that won't be their final position on it or the final U.S. 
position, but at the moment it is a major concern.

Mr. FRANKEL. My comment on that, I spoke both to Mr. Mc 
Donald and Mr. Strauss on separate occasions precisely as to how 
they grandfathered the DISC legislation, and it's my understanding 
that we tied in the DISC legislation with legislation which current 
ly exists in both France and in Belgium, which are referenced in 
today's introduced testimony by Arthur Andersen Co., where they 
give details in one of their appendixes. This appendix points out 
that in France, export trade is exempt—profits derived from export 
trade is exempt from domestic French taxes.

It also points out that domestic export trade in Belgium is ap 
proximately 75 percent exempt from domestic Belgium taxes. It 
was my understanding in conversations with Mr. Strauss and Mr. 
McDonald that we tied in not specifically our entire DISC encom 
passing all the revisions of 1976, but that we tied it indirectly to a 
solution of these two examples in regards to France and Belgium 
and their subsidiaries.

Mr. RUSSELL. Thank you for that comment. The tax provisions 
are under discussion. There will be further thought to those. I did 
want to reemphasize Senator Stevenson's point that S. 1663 is not 
an alternative to DISC. It is not proposed as a general legislative 
alternative to DISC. Trading companies established under this leg 
islation could elect DISC or more favorable tax treatment to be 
established under this legislation. There are some problems we will 
need to work out, and we would like your views and help on those, 
as we go along.

FINANCING PRODUCTION FOR EXPORTS

I had one more question for Mr. Tozzoli. You referred to financ 
ing production for exports. This raises a different area. It's not one 
that is covered by the bill. It generates some unique political 
problems. The argument about financing production for export that 
brings us into the situation of seeming to finance for export what 
we wouldn't finance for domestic consumption.

How would you take care of that concern?
Mr. TOZZOLI. We are trying to approach it this way: in our own 

case, we intended to concentrate on those corporations who are 
presently not exporting. As far as we are concerned, if, as a trading 
company, a quasi-public organization, we are able to establish a 
new market where none existed before—in other words, where the 
company could prove it was increasing its production facilities 
strictly for overseas sale—then we hoped on that basis—I think 
that could be a good way to do it—in other words, to demonstrate 
that it is for production that is not presently consumed in the 
United States, that could be one.

No. 2, because of the urging of Commerce—I think rightly so— 
we are moving that somewhat in the business of the impacted 
industry.

Mr. RUSSELL. The Fxjonomic Development Administration would 
be part of your plan?

Mr. TOZZOLI. Yes. Right now we have before them a proposal in 
which we will identify the specific companies, and we will try to
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find out what are their needs. Maybe there is no need for expan 
sion of production facilities. I am inclined to believe in the impact 
ed industries they must——

Mr. RUSSELL. That is very helpful. Let me throw out one final 
thought as an alternative to the 20 percent ownership restriction. 
A suggestion made to us was to permit corporations that are not 
small businesses, and have very large export sales already, to 
participate in trading companies, but not for the export of their 
own products. They would use the trading company as a way to get 
double duty out of their existing exporting network and marketing 
system. I won't ask you to respond to that today, but perhaps in a 
letter you might explore that idea.

The idea is that you could have as much as 100 percent owner 
ship. It was suggested to us the big corporations already involved 
in exporting can take an initiative here to help export the products 
of other companies. They really don't need the benefits for their 
own exports, but it could encourage them to set up a subsidiary, a 
trading company, to export other people's products.

Well, Senator Stevenson will probably write to you with addition 
al questions for the record. We appreciate any comments you care 
to add in writing for the record and would lie your responses, if 
possible, within the next 2 weeks.

Thank you. I am sorry the Senator is delayed, but we had better 
adjourn the hearing. It's getting late.

[Whereupon, at 5:30 p.m., the hearing was adjourned.]
[Additional material received for the record follows in the 

appendix:]



APPENDIX

96TH CONGRESS 
IST SESSION S.864

To establish within the Department of Commerce an office to promote and 
encourage the formation and utilization of export trade associations, and for 
other purposes.

IN THE SENATE OF THE UNITED STATES
APRIL 4 (legislative day, FEBBUABY 22), 1979

Mr. DANPOBTH (for himself, Mr. BENTSEN, Mr. CHAFEE, Mr. JAVITS, and Mr. 
MATHIAS) introduced the following bill; which was read twice and referred 
to the Committee on Banking, Housing, and Urban Affairs

A BILL
To establish within the Department of Commerce an office to 

promote and encourage the formation and utilization of 
export trade associations, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Export Trade Associ-

5 ation Act of 1979".

6 SEC. 2. FINDINGS; DECLARATION OF PURPOSE.

7 (a) FINDINGS.—The Congress finds and declares that— 
n—E
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1 (1) in 1978 the United States suffered the largest

2 trade deficit in its history, amounting to approximately

3 $30,000,000,000;

4 (2) the trade deficit has contributed to the decline

5 of the dollar on international currency markets and has

6 led to widespread public concern about the strength of

7 the dollar;

8 (3) the exports of the American economy are re-

9 sponsible for creating and maintaining one out of every

10 nine manufacturing jobs in the United States and for

11 generating one out of every seven dollars of total

12 United States goods produced;

13 (4) foreign-government-owned and foreign-govern-

14 ment-subsidized entities -compete directly with private

15 United States exporters for shares of the world market;

16 (5) between 1968 and 1977 the United States

17 share of total world exports fell from 19 percent to 13

18 percent;

19 (6) service-related industries are vital to the well-

20 being of the American economy inasmuch as they

21 create jobs for seven out of every ten Americans, pro-

22 vide 65 percent of the Nation's gross national product,

23 and represent a small but rapidly rising percentage of

24 United States international trade;
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1 (7) small and medium-sized firms are prime bene-

2 ficiaries of joint exporting, through pooling of technical

3 expertise, help in achieving economies of scale, and as-

4 sistance in competing effectively in foreign markets;

5 and

6 (8) the Department of Commerce has as one of its

7 responsibilities the development .and promotion of

8 United States exports.

9 (b) PUBPOSE.—It is the purpose of this Act to encour-

10 age American exports by establishing an office within the

11 Department of Commerce to encourage and promote the for-

12 mation of export trade associations through the Webb-

13 Pomerene Act, by making the provisions of that Act explicit-

14 ly applicable to the exportation, of services, and by transfer-

15 ring the responsibility for administering that Act from the

16 Chairman of the Federal Trade Commission to the Secretary

17 of Commerce.

18 SEC. 3. DEFINITIONS.

19 The Webb-Pomerene Act (15 U.S.C. 61-66) is amend-

20 ed by striking out the first section and inserting in lieu there-

21 of the following:

22 "SECTION 1. DEFINITIONS.

23 "As used in this Act—

24 "(1) BXPOBT TEADB.—The term 'export trade'

25 means trade or commerce in goods, wares, merchan-
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1 dise, or services exported, or in the course of being ex-

2 ported from the United States or any territory thereof

3 to any foreign nation. :

4 "(2) SBBVICE.—The term 'service' means intangi-

5 We economic output, including, but not limited to—

6 "(A) business, repair, and amusement serv-

7 ices;

8 "(B) management, legal, engineering, archi-

9 tectural, and other professional services; and

10 . "(C) financial, insurance, transportation, and

11 communication services.

12 "(3) EXPOBT TEADB ACTIVITIES.—The term

13 'export trade activities' includes any activities or

14 agreements which are incidental to export.trade... <

15 "(4) TBADE WITHIN THE UNITED STATES.—The

16 term 'trade within the United States' means trade be 

ll trween or among—

18 "(A) the several States of the United States,

19 "(B) the territories of the United States, or

20 "(C) the District of Columbia and the several

21 States or Territories of the United States.

22 "(5) ASSOCIATION.—The term 'association'

23 means any combination, by contract or other arrange-

24 ment, of persons who are citizens of the United States,

25 partnerships which are created under and exist pursu-



357

1 ant to the laws of any State or of the United States, or

2 corporations which are created under and exist pursu-

3 ant to the laws of any State or of the United States.

4 The term 'association' does not include a combination

5 of any of the above with a subsidiary located in the

6 United States which is controlled by a foreign entity.

7 "(6) ANTITRUST LAWS.—The term 'antitrust

8 laws' means the antitrust laws defined in the first sec-

9 tion of the Clayton Act (15 U.S.C. 12) and section 4

10 of the Federal Trade Commission Act (15 U.S.C. 44),

11 any other law of the United States in pari materia with

12 those laws, and any State antitrust or unfair competi-

13 tion law.

14 "(7) SECRETARY.—The term 'Secretary' means

15 the Secretary of Commerce.

16 "(8) ATTORNEY GENERAL.—The term 'Attorney

17 General' means the Attorney General of the United

18 States.

19 "(9) CHAIRMAN.—The term 'Chairman' means

20 the Chairman of the Federal Trade Commission.".

21 SEC. 4. ANTITRUST EXEMPTION.

22 Section 2 of the Webb-Pomerene Act (15 U.S.C. 62) is

23 amended to read as follows:
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1 "SEC. 2. EXEiMPTlON FROM ANTITRUST LAWS.

2 "(a) GENEBAL RULE.—Any association certified ac-

3 cording to the procedures set forth in this Act, entered into

4 for the sole purpose of engaging in export trade, and engaged

5 in such export trade, is exempt from the application of the

6 antitrust laws if the association and the export trade activi-

7 ties in which it and its members are engaged or propose to be

8 engaged—

9 "(1) serve to preserve or promote export trade;

10 "(2) result in neither a substantial restraint of

11 competition within the United States nor a substantial

12 restraint of the export trade of any domestic competitor

13 of such association;

14 "(3) do not unreasonably enhance, stabilize, or de-

15 press prices within the United States of the goods,

16 wares, merchandise, or services of the class exported

17 by such association;

18 "(4) do not constitute unfair methods of competi-

19 tion against domestic competitors engaged in the

20 export trade of goods, wares, merchandise, or services

21 of the class exported by such association;

22 "(5) do not include any act which results, or may

23 reasonably be expected to result, in the sale for con-

24 sumption or resale within the United States of the

25 goods, wares, merchandise, or services exported by the

26 association or its members.
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	7
1 "(6) do not constitute trade or commerce in the
2 licensing of patents, technology, trademarks, or know-

3 how, except as incidental to the sale of the goods,

4 wares, merchandise, or services exported by the assoei-

5 ation or its members.

6 "(b) ENFORCEMENT BY FEDEBAX, AGENCIES ONLY.—
7 "(1) STANDING.—No person other than a depart-
8 ment or agency of the United States, or an officer of
9 the United States acting in his official capacity, shall

10 have standing to bring an action against an association

11 for failure to meet the requirements of subsection (a).

12 "(2) PETITIONS BY THIBD PABTIES.—Whenever
13 any person has reason to believe that an association
14 fails to meet any requirement of subsection (a), he may
15 file a petition, alleging such failure and requesting the

16 commencement of appropriate enforcement action, with

17 the Secretary. Unless the Secretary, hi consultation

18 with the Attorney General and Chairman, determines

19 that the petition does not make allegations upon which,

20 if true, an enforcement action could be based, he shall

21 conduct an adjudicatory proceeding in accordance with

22 the provisions of section 554 of title 5, United States

23 Code, for the purpose of determining the truth of the

24 matters alleged. If he determines that the allegations

25 contained in the petition are true, and that they indi-
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1 cate that the association does not meet a requirement

2 of subsection (a), then he shall bring an action against

3 the association under paragraph (3).

4 ; "(3) REMEDIES.—Such a department, agency, or

5 officer acting in his official capacity may bring an

6 action for the revocation, in whole or hi part, of an as-

7 sociation's certification on the ground that it fails, or

8 has failed, to meet a requirement of subsection (a), or

9 to enjoin or restrain an association from engaging in

10 any activity which fails to meet any condition set forth

11 hi paragraphs (1) through (6) of subsection (a).

12 "(4) JUEISDICTION.—Any action brought under

13 subsection (b) shall be considered as an action de-

14 scribed in section 1337 of title 28, United States

15 Code.".

16 SEC. 5. AMENDMENT OF SECTIONS 3 AND 4.

17 (a) CONFOBMING CHANGES IN STYLE.—The Webb-

18 Pomerene Act is amended—

19 (1) by inserting iinmediately before section 3 (15

20 U.S.O. 63) the following:

21 "SEC. 3. OWNERSHIP INTEREST IN OTHER TRADE ASSOCI-

22 ATIONS PERMITTED.",

23 (2) by striking out "SEC. 3. That nothing" hi sec-

24 tion 3 and inserting in lieu thereof "Nothing",
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1 (3) by inserting immediately before section 4 the

2 following:

3 "SEC. 4. UNFAIR METHODS OF COMPETITION AGAINST DO-

4 MESTIC COMPETITORS PROHIBITED.",

5 and

6 (4) by striking out "SEC. 4. That the" in section

7 4 and inserting in lieu thereof "The".

8 (b) LIMITATION OF UNFAIB COMPETITION PBOHTBI-

9 TION TO DOMESTIC COMPETITOBS.—Section 4 of the Act

10 (15 U.S.C. 64) is amended by inserting "domestic" before

11 "competitors".

12 SEC. 6. ADMINISTRATION; ENFORCEMENT; REPORTS.

13 (a) IN GENEBAL.—The Webb-Pomerene Act is amend-

14 ed by striking out section 5 and inserting in lieu thereof the

15 following sections:

16 "SEC. 5. CERTIFICATION.

17 "(a) APPLICATION.—In order to obtain certification as

18 an association engaged solely in export trade, a person shall

19 file with the Secretary a written notice of intent to meet for

20 the purpose of determining the desirability of applybg for

21 certification and, within 60 days after such meeting, unless

22 such person has filed with the Secretary a written notice or

23 decision not to apply for certification, a written; application

24 for certification siettinglorth the foUowing:- -'- ;-

"25 "(1) The name of the association/ " -•
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1 "(2) The location of all of the association's offices

2 or places of business in the United States and abroad.

3 . "(3) The names and addresses of all of the associ-

4 ation's officers, stockholders, and members.

5 "(4) A copy of the certificate or articles of incor-

6 poration and bylaws, if the association is a corporation;

7 or a copy of the articles or contract of association, if

8 the association is unincorporated.

9 "(5) A description of the goods, wares, merchan-

10 dise, or services which the association or its members

11 export or propose to export.

12 "(3) An explanation of the domestic and interna-

13 tional conditions, circumstances, and factors which

14 make the association useful for the purpose of promot-

15 ing the export trade of the described goods, wares,

16 merchandise, or services.

17 "(7) The methods by which the association con-

18 ducts or proposes to conduct export trade in the de-

19 scribed goods, wares, merchandise, or services, includ-

20 ing, but not limited to, any agreements to sell exclu-

21 sively to or through the association, any agreements

22 with foreign persons who may act as joint selling

23 agents, any agreements to acquire a foreign selling

24 agent, any agreements for pooling tangible or intangi-

25 We property or resources, or any territorial, price-
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1 maintenance, membership, or other restrictions to be

2 imposed upon members of the association.

3 "(8) The names of all countries where export

4 trade in the described goods, wares, merchandise, or

5 services is conducted or proposed to be conducted by

6 or through the association.

7 "(9) Any other information which the Secretary

8 may request concerning the organization, operation,

9 management, or finances of the association; the rela-

10 tion of the association to other associations, corpora-

11 tions, partnerships, and individuals; and competition or

12 potential competition,, and effects of the association

13 thereon. The Secretary may not request information

14 under this paragraph which is not reasonably available

15 to the person making application or which is not neces-

16 sary for certification of the prospective association.

17 "(b) ISSUANCE OP CEBTIHCATE.—

18 "(1) NINETY-DAY PESIOD.—Based upon the in-

19 formation obtained from the application, the Secretary

20 shall certify an association within 90 days after receiv-

21 ing the association's application for certification if the

22 Secretary determines that the association and its mem-

23 bers and the proposed export trade activities meet the

24 requirements of section 2 of this Act.
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1 "(2) EXPEDITED CEETIFICATION.—In those in-

2 stances where the temporary nature of the export trade

3 activities, deadlines for bidding on contracts or filling

4 orders, or any other circumstances beyond the control

5 of the association which have a significant impact on

6 the association's export trade, make the 90-day period

7 for application approval described in paragraph (1) of

8 this subsection impractical for the person seeking certi-

9 fication as an association, such person may request and

10 may receive expedited action on his application for cer-

11 tification.

12 "(3) APPEAL OF INITIAL DETEBMINATION.—If
13 the Secretary determines not to certify an association
14 which has submitted an application for certification,

15 then he shall—

16 "(A) notify the association of his determina-

17 tion and the reasons for his determination, and

18 "(B) upon request made by the association,

19 afford the association an opportunity for a hearing

20 with respect to that determination in accordance

21 with section 557 of title 5, United States Code.

22 "(c) MATEBIAL CHANGES IN CIBCUMSTANCES;

23 AMENDMENT OP APPLICATION.—

24 "(1) VOIDING : OF- -CEBTIFTCATION.—Whenever

25 there is a material change in—



365

1 "(A) the domestic and international condi-

2 tions, circumstances, and factors which make an

3 association useful for the purpose of promoting the

4 export trade of its goods, wares, merchandise, or

5 services, or

6 "(B) the association's membership, export"

7 trade, export trade activities, or methods of oper-

8 ation which would cause the association to fail to

9 meet any requirement of section 2,

10 then the association shall apply to the Secretary for an

11 amendment of its certification. If an association fails to

12 apply for an amendment of its certification when re-

13 quired by the preceding sentence, then the certification

14 of the association shall be void as of the date of such

15 material change (as determined by the Secretary).

16 "(2) AMENDMENT OP APPLICATION.—The re-
17 quest for amendment shall be filed within 30 days after

18 the date of the material change and shall set forth the

19 requested amendment of the application and the rea-

20 sons for the requested amendment. Any request for the

21 amendment of an application shall he treated in the

22 same manner as an original application for certifica-

23 tion. If the request is filed within 30 days after the

24 material change which requires the amendment, and if

25 the requested amendment is approved, then there shall
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1 be no interruption in the period for which certification

2 is in effect.

3 "(3) AMENDMENT UPON RECOMMENDATION OF
4 SECBETABY.—After notifying the association involved,

5 the Secretary may, on his own initiative, or upon the

6 recommendation of the Attorney General, the Chair-

7 man, or any other person—

8 "(A) require that an association's certifica-

9 turn be amended,

10 "(B) require that the organization or oper-

11 ation of the association be modified to correspond

12 with the association's certification, or

13 "(C) revoke, in whole or in part, the certifi-

14 cation of the association upon a finding (made in

15 an adjudicatory proceeding held in accordance

16 with section 554 of title 5, United States Code)

17 that the association, its members, or its export

18 trade activities do not meet the requirements of

19 section 2 of this Act.

20 "SEC 6. GUIDELINES.

21 "(a) INITIAL PEOPOSED GUIDELINES.—Within 90

22 days after the enactment of the Export Trade Association

23 Act of 1979, the Secretary, the Attorney General, and the

24 Chairman shall publish proposed guidelines for purposes of

25 determining whether an association, its members, and its
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1 export trade activities will meet the requirements of section 2

2 of this Act.

3 "(b) PUBLIC COMMENT PEEIOD.—Following publica-

4 tion of the proposed guidelines, and any proposed revision of

5 guidelines, interested parties shall have 30 days to comment

6 on the proposed guidelines. The Secretary, the Attorney

7 General, and the Chairman shall review the comments and

8 publish final guidelines within 30 days after the last day on

9 which comments may he made under the preceding sentence.

10 "(c) PEBIODIC REVISION.—After publication of the

11 final guidelines, the Secretary, the Attorney General, and the

12 Chairman shall meet periodically to revise the guidelines as

13 needed.

14 "(d) APPLICATION OP ADMIKISTBATIVB PBOCEDUBE

15 ACT.—The promulgation of guidelines under this section

16 shall not be considered rule-making for purposes of sub-

17 chapter II of chapter 5 of title 5, United States Code, and

18 section 553 of such title shall not apply to their promulga-

19 tion.

20 "SEC. 7. ANNUAL REPORTS.

21 "Every certified association shall submit to the Secra-

22 tary an annual report, in such form and at such time as he

23 may require, setting forth the information described by sec-

24 tion 5 (a) of this Act.
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1 "SEC. 8. OFFICE OF EXPORT TRADE IN COMMERCE DEPART-

2 MENT.

3 "The Secretary shall establish within the Department of

4 Commerce an office to promote and encourage to the great-

5 est extent feasible the formation of export trade associations

6 through the use of provisions of this Act in a manner consist-

7 ent with this Act.

8 "SEC. 9. AUTOMATIC CERTIFICATION FOR EXISTING ASSOCI-

9 ATIONS.

10 "The Secretary shall certify any export trade associ-

11 ation registered with the Federal Trade Commission as of the

12 date of enactment of the Export Trade Association Act of

13 1979 if such association, within 180 days after the date of

14 enactment of such Act, files with the Secretary an applica-

15 tion for certification as provided for in section 5 of this Act,

16 unless such application shows on its face that the association

17 is not eligible for certification under this Act.

18 "SEC 10. CONFIDENTIALITY OF APPLICATION AND ANNUAL

19 REPORT INFORMATION.

20 "(a) GENEEAL EULE.—Applications made under sec-

21 tion 5, including amendments to such applications, and

22 annual reports made under section 7 shall be confidential,

23 and, except as authorized by this section, no officer or em-

24 ployee, or former officer or employee, of the United States

25 shall disclose any such application, amendment, or annual

26 report, or any application, amendment or annual report infor-
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1 mation, obtained by him in any manner in connection with his

2 service as such an officer or employee.

3 "(b) DISCLOSURE TO FEDEBAL OFFICERS OB EM-

4 PLOYEES FOB ADMINISTBATION OF OTHEB FEDEBAL

5 LAWS.—

6 "(1) INVESTIGATION.—The Secretary shall make

7 an application, amendment, or annual report, or infor-

8 mation derived therefrom available, to the extent re-

9 quired by an ex parte order issued by a judge of a

10 United States district court, to officers and employees

11 of a Federal agency personally and directly engaged in,

12 and solely for their use in, preparation for an adminis-

13 trative or judicial proceeding (or investigation which.

14 may result in such, a proceeding) to which the United

15 States or such agency is or may be a party.

16 "(2) APPLICATION FOB OBDEB.—The head of

17 any Federal agency described in paragraph (1), or, in

18 the case of the Department of Justice, the Attorney

19 General, the Deputy Attorney General, or an Assistant

20 Attorney General, may authorize an application to a

21 United States district court judge for the order referred

22 to hi paragraph (1). Upon application, the judge may

23 grant the order if he determines, on the basis of the

24 facts submitted by the applicant, that—

25 "(A) in the case of a criminal investigation—
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1 "(i) there is reasonable cause to believe,

2 based upon information believed to be reli-

3 able, that a specific criminal act has been

4 committed,

5 "(u) there is reason to believe that such

6 application, amendment, annual report, or in-

7 formation derived therefrom is probative evi-

8 dence of a matter in issue related to the

9 commission of such Act, and

10 "(iii) the information sought cannot rea-

11 sonably be obtained from any other source,

12 unless it is determined that, notwithstanding

13 the reasonable availability of the information

14 from another source, the application, amend-

15 ment or annual report, or information derived

16 therefrom sought constitutes the most proba-

17 tive evidence of a matter in issue relating to

18 the commission of such criminal act, and

19 "(B) in the case of any other investigation,

20 that—

21 "(0 such application, amendment or

22 annual report, or information derived there-

23 from is probative evidence of a matter under

24 investigation,
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1 "(ii) such application, amendment or

2 annual report, or information derived there-

3 from is or may be material to the administra-

4 tive or judicial proceeding in connection with

5 which the investigation is being conducted,

6 and

7 ' "(iii) the information sought cannot rea-

8 sonably he obtained from any other source,

9 or, notwithstanding the reasonable avaflabfl-

10 ity of the information from another source,

11 the application, amendment or annual report,

12 or information derived therefrom sought con-

13 stitutes the most probative evidence of a

14 matter in issue relating to the commission of

15 the act being investigated.

16 "SEC. 11. MODIFICATION OF ASSOCIATION TO COMPLY WITH

17 UNITED STATES OBLIGATIONS.

18 "At such time as the United States undertakes interna-

19 tional obligations by treaty or statute, to the extent that the

20 operations of any export trade association, certified under

21 this Act or registered under this Act, before its amendment

22 by the Export Trade Association Act of 1979, are inconsist-

23 ent with such international obligations, the Secretary may

24 require such association to modify its operations so as to be

25 consistent with such international obligations.
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1 "SEC. 12. REGULATIONS.

2 "The Secretary, in consultation with the Attorney Gen-

3 eral and the Chairman, shall promulgate such rules and regu-

4 lations as may be necessary to carry out the purposes of this

5 Act.

6 "SEC 13. TASK FORCE STUDY.

7 "Seven years after the date of enactment of the Export

8 Trade Association Act of 1979, the President shall appoint,

9 by and with the advice and consent of the Senate, a task

10 force to examine the effect of the operation of this Act on

11 domestic competition and on the United States' international

12 trade deficit and to recommend either continuation, revision,

13 or termination of the Webb-Pomerene. Act. The task force

14 shall have one year to conduct its study and to make its

15 recommendations to the President.".

16 (b) EEDESIGNATION OF SECTION 6.—The Act is

17 amended—

18 (1) by striking out "SEC. 6." in section 6 (15

19 U.S.C. 66), and

20 (2) by inserting immediately before such section

21 the following:

22 "SEC. 14. SHORT TITLE.".
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96TH CONGRESS 
IST SESSION S. 1499

To promote and encourage the formation and utilization of export trade 
associations, and for other purposes.

IN THE SENATE OF THE UNITED STATES
JULY 12 (legislative day, JUNE 21), 1979

Mr. ROTH introduced the following bill; which was read twice and referred to the 
Committee on Banking, Housing, and Urban Affairs

A BILL
To promote and encourage the formation and utilization of 

export trade associations, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Export Trade Activities

5 Act".

6 SEC. 2. FINDINGS; DECLARATION OF PURPOSE.

7 (a) FINDINGS.—The Congress finds and declares that—
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1 (1) exports account for one out of every six jobs

2 in the manufacturing sector and 8 percent of the gross

3 national product of the United States;

4 (2) every billion dollars in new exports is estimat-

5 ed to provide 40,000 jobs, $2,000,000,000 in national

6 income, and $400,000,000 in Government revenue;

7 (3) there is increasingly fierce competition to

8 American goods and services in international markets;

9 (4) the ability to pool resources and expertise

10 would help equalize the bargaining position of Ameri-

11 can businesses in international transactions, particular-

12 ly of small- and medium-sized businesses; and

13 (5) the existing legislation involving export trade

14 associations is outdated and needs to be changed to

15 make export trade associations more useful.

16 (b) PURPOSE.—It is the purpose of this Act to encour-

17 age and promote the formation of export trade associations,

18 and to enable businesses to share the costs of export trade.

19 The Federal Trade Commission shall consider and process

20 applications submitted under section 6 as espeditiously as

21 possible. The Secretary of Commerce shall take appropriate

22 measures to encourage the establishment and use of such as-

23 sociations.

24 SEC. 3. DEFINITIONS.

25 As used in this Act—
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1 (1) EXPORT TBADE..—The term "export trade"

2 means trade or commerce in goods, wares, merchan-

3 disc, or services exported, or in the course of being ex-

4 ported, from the United States to any foreign nation,

5 but does not include—

6 (A) trade or commerce in any such goods,

7 products, or merchandise subsequently imported

8 into the United States for sale for consumption or

9 resale, without regard to whether they are im-

10 ported in the same condition as when they were

11 exported from the United States or in a changed

12 condition by reason of remanufacture or other-

13 wise, or

14 (B) trade or commerce in patents, licenses,

15 trade secrets, or technology (except to the extent

16 that technology is incidental to the sale of such

17 goods, products, merchandise, or services).

18 (2) EXPOET TBADE ACTIVITIES,—The term

19 "export trade activities" includes any activities or

20 agreements which are incidental to export trade.

21 (3) UNITED STATES.—The term "United States"

22 means the several States of the United States, the Dis-

23 trict of Columbia, the Commonwealth of Puerto Rico,

24 the Virgin Islands, American Samoa, Guam, and the

25 Trust Territory of the Pacific Islands.
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1 (4) ASSOCIATION.—The term "association"
2 means any combination, by contract or other arrange-
3 ment, of persons who are citizens of the United States,
4 partnerships which are created under and exist pursu-
5 ant to the laws of any State or of the United States, or
6 corporations which are created under and exist pursu-
7 ant to the laws of any State or of the United States.
8 (5) ANTITRUST LAWS.—The term "antitrust
9 laws" means the antitrust laws defined in the first sec-

10 tion of the Clayton Act (15 U.S.C. 12) and section 4
11 of the Federal Trade Commission Act (15 U.S.C. 44),
12 any other law of the United States in pari materia with
13 those laws, and any State antitrust or unfair competi-
14 tion law.

15 (6) COMMISSION.—The term "Commission"
16 means the Federal Trade Commission.

17 (7) CHAIRMAN.—The term "Chairman" means
18 the Chairman of the Federal Trade Commission.
19 (8) ATTOKNEY GENERAL.—The term "Attorney
20 General" means the Attorney General of the United
21 States.

22 SEC. 4. ANTITRUST EXEMPTION.

23 An association certified under section 6 of this Act, en-
24 tered into for the sole purpose of engaging in export trade,
25 and engaged in export trade activities, and its members, are
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1 exempt from the application of the antitrust laws except to

2 the extent that the existence of the association, or the activi-

3 ties in which it and its members are engaged, result in—

4 (1) restraint of trade within the United States,

5 (2) a substantial decrease in competition within

6 the United States, or

7 (3) a substantial restraint of the export trade of

8 any domestic competitor.

9 SEC. 5. ENFORCEMENT.

10 (a) EXCLUSIVE JUKISDICTION OF COMMISSION.—The

11 Commission shall have exclusive jurisdiction to determine

12 whether an association certified under section 6—

13 (1) has failed to comply with the terms and condi-

14 tions of its certification, or

15 (2) has taken any action which is inconsistent

16 with the requirements of section 4.

17 (b) DETEBMINATIONS.—The Commission shall make a

18 determination under subsection (a) after an investigation

19 commenced after receipt of a complaint, filed with it at such

20 time and in such manner as it may require, or upon its own

21 motion, and after notice to the association and an opportunity

22 for a hearing on the record.

23 (c) REMEDIES.—If the determination of the Commission

24 under subsection (a) is affirmative, then it may—
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1 (1) in the case of an affirmative determination.

2 under subsection (a)(l)—

3 (A) require the association to file_an amended

4 application for certification under section 6(c),

5 (B) require the association to modify its orga-

6 nization or operations,

7 (C) revoke, in whole or in part, the certifica-

8 tion of the association, or

9 (D) refer the matter to the Attorney General

10 for prosecution under the antitrust laws, or

11 (2) in the case of an affirmative determination

12 under subsection (a) (2)—

13 (A) require the association to modify its or-

14 ganization or operations, or

15 (B) revoke, in whole or in part, the certifica-

16 tion of the association.

17 (d) CIVIL ACTIONS BY INJURED PABTIES.—

18 (1) STANDING BEQUIBEMENT.—No person shall

19 have standing to bring an action against an association

20 certified under section 6 for injuries arising out of the

21 export trade activities of that association unless—

22 (A) the Commission has made an affirmative

23 determination under subsection (a) with respect to

24 the activities of the association to which the

25 action relates, and
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1 (B) those activities have, as a purpose or as

2 a primary effect, a result described in section 4.

3 (2) LIMITATION ON DAMAGES.—Notwithstanding

4 any other provision of law to the contrary, damages in

5 excess of the amount necessary to compensate the in-

6 jured party for losses suffered may not be awarded in

7 any action brought against an association certified

8 under section 6 for injuries arising out of its export

9 trade activities.

10 SEC. 6. CERTIFICATION.

11 (a) APPLICATION.—In order to become certified as an

12 association engaged solely in export trade, a person shall file

13 with the Federal Trade Commission a written application for

14 certification setting forth the following:

15 (1) The name of the association.

16 (2) The location of the association's offices or

17 places of business in the United States and abroad.

18 (3) The names and addresses of the association's

19 officers, stockholders, and members.

20 (4) A copy of the certificate or articles of incorpo-

21 ration and bylaws, if the association is a corporation;

22 or a copy of the articles or contract of association, if

23 the association is unincorporated.

52-S24 0-79-25



380

1 (5) A description of the goods, wares, merchan-

2 dise, or services which the association or its members

3 export or propose to export.

4 (6) The methods by which the association con-

5 ducts or proposes to conduct export trade in the de-

6 scribed goods, wares, merchandise, or services, includ-

7 big, but not limited to, any agreements to sell exclu-

8 sively to or through the association, any agreements

9 with foreign persons who may act as joint selling

10 agents, any agreements to acquire a foreign selling

11 agent, any agreements for pooling tangible or intangi-

12 ble property or resources, or any territorial,

13 price-maintenance, membership, or other restrictions

14 to be imposed upon members of the association.

15 (7) The names of all countries where export trade

16 in the described goods, wares, merchandise, or services

17 is conducted or proposed to be conducted by or

18 through the association.

19 (8) Any other information which the Commission

20 may request concerning the organization, operation,

21 management, or finances of the association; the rela-

22 tion of the association to other associations, corpora-

23 tions, partnerships, and individuals; and competition or

24 potential competition, and effects of the association

25 thereon. The Commission may not request information
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1 under this paragraph which is not reasonably available
2 to the person making application or which is not neces-
3 sary for certification of the prospective association.
4 (b) ISSUANCE OF CEETIFICATE.—Based upon the in-
5 formation obtained from the application, the Commission
6 shall certify an association within 90 days after receiving the
7 association's application for certification if the Commission
8 determines that the association and its members and the pro-
9 posed export trade activities meet the requirements of section

10 4 of this Act. The certification may be issued subject to such
11 terms and conditions as the Commission determines to be
12 appropriate to ensure that the association and its activities
13 meet the requirements for certification during the period for
14 which the certification is in effect, and that all members of
15 the association are treated equitably.
16 (c) MATEEIAL CHANGES IN CIRCUMSTANCES; AMEND-
17 MENT OF APPLICATION.—

18 (1) VOIDING OF CERTIFICATION.—Whenever
19 there is a material change in—

20 (A) the domestic and international conditions,

21 circumstances, and factors which make an associ-

22 ation useful for the purpose of promoting the

23 export trade of its goods, wares, merchandise, or

24 services, or
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1 (B) the association's membership, export

2 trade, export trade activities, or methods of oper-

3 ation which would cause the association to fail to

4 meet any requirement of section 4,

5 then the association shall apply to the Commission for

6 an amendment of its certification.

7 (2) AMENDMENT OF APPLICATION.—The request

8 for amendment shall be filed within 30 days after the

9 date of the material change and shall set forth the re-

10 quested amendment of the application and the reasons

11 for the requested amendment. Any request for the

12 amendment of an application shall be treated in the

13 same manner as an original application for certifica-

14 tion. If the request is filed within 30 days after the

15 material change which requires the amendment, and if

16 the requested amendment is approved, then there shall

17 be no interruption in ih& period for which certification

18 is in effect.

19 (3) AMENDMENT UPON EECOMMENDATION OF

20 COMMISSION.—After notice to the association involved

21 and the opportunity for a hearing on the record, the

22 Commission may, on its own initiative, or upon the

23 recommendation of the Attorney General or any other

24 person—
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1 (A) require that an association's certification

2 he amended,

3 (B) require that the organization or operation

4 of the association be modified to correspond with

5 the association's certification, or

6 (C) revoke, in whole or hi part, the certifica-

7 tion of the association upon a finding that the as-

8 sociation, its members, or its export trade activi-

9 ties do not meet the requirements of section 4 of

10 this Act.

11 SEC. 7. GUIDELINES.

12 (a) INITIAL PBOPOSED GUIDELINES.—The Commis-
13 sion and the Attorney General shall publish proposed guide-

14 lines for purposes of determining whether an association, its

15 members, and its export trade activities meet the require-

16 ments of section 4 of this Act.

17 (b) PERIODIC REVISION.—After publication of the

18 guidelines, the Commission and the Attorney General shall

19 meet periodically to revise the guidelines as needed.

20 SEC. 8. CERTIFICATION FOR EXISTING ASSOCIATIONS.

21 The Commission shall certify any export trade associ-

22 ation registered with the Federal Trade Commission as of the

23 date of enactment of this Act if such association, within 180

24 days after that date, files with the Commission an application

25 for certification as provided for in section 6 of this Act, unless
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1 such application shows on its face that the association is not

2 eligible for certification under this Act. If the application sub-

3 mitted by such an association shows on its face that the asso-

4 ciation is not eligible for certification under this Act, its regis-

5 tration under the Webb-Pomerene Act shall cease to be ef-

6 fective 30 days after the date on which the Commission noti-

7 fies the association of its determination of ineligibility.

8 SEC. 9. REVIEW OF DETERMINATIONS.

9 Whenever the Commission makes a determination under

10 this Act with respect to an application for certification, the

11 amendment, modification, or revocation of a certification, or

12 the modification of the organization or operation of an export

13 trade association, it shall—

14 (1) notify the association of its determination and

15 the reasons for its determination, and

16 (2) upon request made by the association, afford
17 the association an opportunity for a hearing.

18 SEC. 10. ANNUAL REPORTS.

19 Every certified association shall submit an annual report

20 to the Commission on January 2 of each year, in such form

21 as it may require, setting forth the information described by

22 section 6(a) of this Act.
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1 SEC. 11. MODIFICATION OF ASSOCIATION TO COMPLY WITH

2 UNITED STATES OBLIGATIONS.

3 At such time as the United States undertakes interna-

4 tional obligations by treaty or statute, to the extent that the

5 operations of any export trade association, certified under

6 this Act are inconsistent with such international obligations,

7 the Commission or Attorney General may require such asso-

8 ciation to modify its operations so as to be consistent with

9 such international obligations.

10 SEC. 12. REGULATIONS.

11 The Commission, in consultation with the Attorney

12 General, shall promulgate such rules and regulations as may

13 be necessary to carry out the purposes of this Act.

14 SEC. 13. REPEAL OF WEBB-POMERENE ACT.

15 The Webb-Pomerene Act (15 U.S.C. 61-66) is repealed

16 as of the 90th day after the date of enactment of this Act.



386

96TH CONGRESS 
IST SESSION S. 1663

To encourage exports by providing for the licensing of export trading companies 
by the Secretary of Commerce, and by otherwise facilitating their formation 
and operation.

IN THE SENATE OF THE UNITED STATES
AUGUST 2 (legislative day, JUNE 21), 1979

Mr. STEVENSON introduced the following bill; which was read twice and referred 
jointly by unanimous consent to the Committees on Banking, Housing, and 
Urban Affairs and Finance

A BILL
To encourage exports by providing for the licensing of export 

trading companies by the Secretary of Commerce, and by 
otherwise facilitating their formation and operation.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may he cited as the "Export Trading Compa-

5 ny Act of 1979".
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1 TITLE I—ESTABLISHMENT OF EXPORT TBADING

2 COMPANIES

3 SEC. 101. DEFINITIONS.

4 As in this title—

5 (1) EXPOBT TBADE.—The term "export trade"

6 means trade or commerce in goods produced in the

7 United States or services produced in the United

8 States exported, or in the course of heing exported,

9 from the United States to any foreign nation.

10 (2) GOODS PBODUCED IN THE tFNITED

11 STATES.—The term "goods produced in the United

12 States" means tangible property not less than 75 per-

13 cent of the total value, or of the value added to a ma-

14 terial or commodity through manufacturing or process-

15 ing, of which is attributable to the United States.

16 (3) SEBVICES PEODUCED m THE UNITED

17 STATES.—The term "services produced in the United

18 States" means architectural, engineering, consulting,

19 legal, training, financial, insurance, management, com-

20 munications, and other services not less than 75 per-

21 cent of the value of which is provided by United States

22 citizens or is otherwise attributable to the United

23 States.
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1 (4) EXPOET TBADE ACTIVITIES.—The term

2 "export trade activities" includes any activity which is

3 incidental to export trade.

4 (5) UNITEP STATES.—The term "United States"

5 means the several States of the United States, the Dis-

6 trict of Columbia, the Commonwealth of Puerto Eico,

7 the Virgin Islands, American Samoa, Guam, and the

8 Trust Territory of the Pacific Islands.

9 (6) ANTITEUST LAWS.—The term "antitrust

10 laws" means the antitrust laws defined in the first sec-

11 tion of the Clayton Act (15 U.S.C. 12) and section 4

12 of the Federal Trade Commission Act (15 U.S.C. 44),

13 any other law of the United States in pari materia with

14 those laws, and any State antitrust or unfair competi-

15 tion law, and all amendments to the foregoing.

16 (7) SECBETABT.—The term "Secretary" means

17 the Secretary of Commerce.

18 (8) ATTOBNEY GENEBAL.—The term "Attorney
19 General" means the Attorney General of the United

20 States.

21 SEC. 102. LICENSING.

22 (a) ELIGIBILITY.—In order to be licensed by the Secre-
23 tary as an export trading company under this section, an ap-

24 plicant shall demonstrate, to the satisfaction of the Secretary,

25 that it meets all requirements under this title for licensing
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1 and that it is, or will be, organized and operated principally

2 for the purposes of—
3 (1) exporting goods and services produced in the

4 United States, and
5 (2) facilitating the exportation of goods and serv-
6 ices produced in the United States by providing export
1 services such as international market research, adver-
8 rising, marketing, insurance, legal assistance, transpor-
9' tation, including trade documentation and freight for-

10 warding, communication and processing of foreign
11 orders to and for exporters and foreign purchasers,
12 warehousing, foreign exchange, financing, and any
13 other export services determined by the Secretary by
14 regulation to be consistent with the purposes of this
15 tide.

IS- (b) APPUCATION.—In order to be licensed by the See- 
17 retary as an export trading company, a firm shall file with 
1ft the Secretary a written application setting forth the 
19- following:

20 (1) The name of the firm.

21 (2) The location of the firm's offices or places of
22 business in the United States and abroad.

23 (3) The names and addresses of the firm's officers,
24 stockholders, and members.
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1 (4) A copy of the certificate or articles of incorpo-

2 ration and bylaws, if the firm is a corporation; or a

3 copy of the agreement establishing the firm, if the firm

4 is unincorporated.

5 (5) A general description of the goods or services

6 which the firm exports or proposes to export.

7 (6) The methods by which the firm conducts or

8 proposes to conduct export trade in the described

9 goods or services, including, but not limited to, any

10 agreement to sell exclusively to or through the firm,

11 any agreement with foreign persons who may act as

12 joint selling agents, any agreement to acquire a foreign

13 selling agent, and any agreement for pooling tangible-

14 . or intangible property or resources.

15 (7) The names of all countries where export trade

16 in the described goods or services is conducted or pro-

17 posed to be conducted by or through the firm.

18 (8) Any other information concerning the organi-

19 zation, operation, management, or finances of the firm,

20 the relation of the firm to other firms, corporations,

21 partnerships, and individuals, and competition or poten-

22 tial competition the Secretary deems necessary for pur-

23 poses of administering this title.

24 (c) OWNEBSHTP KEQUIBEMBNTS.—
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1 (1) IN GENEBAL.—The Secretary may not issue a
2 license to an export trading company under this section
3 if—
4 (A) any partnership, association, or corpora-
5 tion owned or controlled by a foreign corporation
6 or other foreign entity owns stock, or other secu-
7 rities with voting rights, issued by the export
8 trading company, or
9 (B) any person owns, directly or indirectly,

10 more than 20 percent of the voting stock or inter-
11 est in the export trading company.
12 (2) DTVESTITUBE TO MEET CONTEOL LIMITA-
13 TION.—Notwithstanding the limitation of paragraph
14 (1)(B), the Secretary shall not deny a license to an
15 export trading company solely because of such limita-
16 tion if—

17 (A) the person or persons whose ownership
18 of stock or interest exceeds the limitation submits
19 a divestiture plan under which he will divest him-
20 self of his stock or interest in excess of the limita-
21 tion over a 10-year period beginning with the
22 year in which the license is issued with—

23 (i) the first sale or transfer of stock or
24 interest occurring not later than the fifth
25 year of such period,
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1 • (ii) the divestiture progressing no less

2 . rapidly than ratahly over the years remaining

3 between the first year of divestiture and the

4 last year of the 10-year period, and

5 (iii) divestiture completed, to the extent

6 necessary to meet the limitation under para-

7 graph (1)(B) by the close of such last year,

8 and
9 (B) such reports, no less frequently than an- 

10 nually, to the Secretary on the progress of the di 

ll vestiture as he may require.

12 (d) LIMITATIONS ON ACTIVITIES OP LICENSED

13 EXPOBT TBADING COMPANIES.—The Secretary may not

14 issue a license under this section to, and shall revoke any

15 such license issued to, an export trading company if that

16 company engages in manufacturing directly or through a do-

17 mestic or foreign corporation which is a member of the con-

18 trolled group of corporations (within the meaning of section

19 1563 of the Internal Revenue Code of 1954) of which the

20 export trading company is a member. For the purpose of this

21 subsection, the term "manufacturing" does not include pack-

22 aging or limited fabrication and final assembly of products

23 which otherwise meet the definition in section 101(2) of

24 "goods produced in the United States." The Secretary may

25 not decline to issue such a license, or revoke such a license,
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1 on the ground that the export trading company is engaged in

2 activities (other than manufacturing) other than activities in-

3 volving export trade to the extent that such other activities

4 (other than manufacturing) are necessary to encourage and

5 facilitate exports of goods and services produced in the

6 United States.
7 (e) ISSUANCE OF LICENSE.—Based upon the informa-

8 tion obtained from the application, the Secretary shall license

9 an export trading company within 90 days after receiving the

10 application for licensing if the Secretary determines that the

11 firm and the proposed export trade activities meet the re-

12 quirements of this title. The license may be issued subject to

13 such terms and conditions as the Secretary determines to be

14 appropriate to ensure that the export trading company and

15 its activities meet the requirements for licensing during the

16 period for which the license is in effect.

17 (f) MATEBIAL CHANGES IN CIBCTJMSTANCES; AMEND-

18 MENT OF APPLICATION.—

19 (1) VOIDING OF LICENSE.—Whenever there is a

20 material change in—

21 (A) the domestic and international conditions,

22 circumstances, and factors which make an export

23 trading company useful for the purpose of promot-

24 ing the export trade of its goods or services, or



	394

1 (B) the export trading company's export

2 trade, export trade activities, or methods of oper-

3 ation which would cause the company to fail to

4 meet any requirement of this title,

5 then the company shall apply to the Secretary for an

6 amendment of its license.

7 (2) AMENDMENT OP APPLICATION.—The request

8 for amendment shall be filed within 30 days after the

9 date of the material change and shall set forth the re-

10 quested amendment of the application and the reasons

11 for the requested amendment. Any request for the

12 amendment of an application shall he treated in the

13 same manner as an original application for licensing. If

14 the request is filed within 30 days after the material

15 change which requires the amendment, and if the re-

16 quested amendment is approved, then there shall be no

17 interruption in the period for which the license is in

18 effect.

19 (3) AMENDMENT UPON RECOMMENDATION OF

20 SECBETAET.—After notice to the export trading com-

21 pany involved and the opportunity for a hearing on the

22 record, the Secretary may—

23 (A) require that an export trading company's

24 license be amended;
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1 (B) require that the organization or operation

2 of the export trading company be modified to cor-

3 respond with the company's license; or

4 (C) revoke, in whole or in part, the license of

5 the export trading company upon a finding that

6 . the company or its export trade activities do not

7 meet the requirements of this title.

8 SEC. 103. ENFORCEMENT.

9 (») EXCLUSIVE JTJBISDICTION OP SECBETABT.—The

10 Secretary shall have exclusive jurisdiction to determine

11 whether an export trading company licensed under this

12 title—

13 (1) has failed to comply with the terms and condi-

14 tions of its license, has engaged in activities or fur-

15 nished services not described in its license application

16 or not permitted under the license, or has knowingly

17 violated any provision of this title, or

18 (2) has taken any action which is inconsistent

19 with the requirements of this title.

20 (b) DETEBMINATIONS.—The Secretary shall make a

21 determination under subsection (a) after an investigation

22 commenced after receipt of a complaint, filed with the Secre-

23 tary at such time and in such manner as the Secretary may

24 require, or upon the Secretary's own motion, and after notice

25 to the export trading company named in the complaint and

53-624 0-79-26
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1 an opportunity for a hearing on. the record. The complaint
2 may be filed by any person whose economic interest is, or
3 may appear to be, adversely affected by activity to which the
4 complaint relates.

5 (c) REMEDIES.—If the determination of the Secretary
6 under subsection (a) is affirmative, then the Secretary may—
7 . (1) in the case of an affirmative determination
8 - under subsection (a)(l)—

	1

9 ' (A) require the company to file an amended
10 ' application for license under section 102(d).
11 ; (B) require the company to modify its organi-
12 zation or operations,

13 (C) revoke, in whole or in part, the license of
14 ; the company, or
15 ', (D) refer the matter to the Attorney General
16 ; for prosecution under the antitrust laws, or
17 (2) in the case of an affirmative determination
18 under subsection (a)(2)—

19 (A) bring an action in the appropriate Feder-
20 al district court to enjoin or restrain the company
21 from engaging in any activity which constitutes or
22 results hi anything described in paragraph (1), (2),
23 or (3) of section 106, or

24 ^ (B) revoke, hi whole or hi part, the license of
25 the company.
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1 (d) STANDING BEQUIBEMBNT.—No person shall have
2 standing to bring an action against a company licensed under
3 section 102 for any activity which constitutes or results in
4 anything described in paragraph (1), (2), or (3) of section 106
5 other than an officer or employee of the United States acting
6 in his official capacity.
7 SEC. 104. REVIEW OF DETERMINATIONS.

8 "Whenever the Secretary makes a determination under
9 this Act with respect to an application for a license, the

10 amendment, modification, or revocation of a license, or the
11 modification of the organization or operation of an export
12 trading company, the Secretary shall—
13 (1) notify the company of the determination and
14 the reasons for the determination, and

15 (2) upon request made by the company, afford the

16 company an opportunity for a hearing.

17 SEC. 105. INITIAL INVESTMENTS AND OPERATING EXPENSES.

18 (a) ELIGIBILITY FOB LOANS AND GTTABANTEES.—Any
19 export trading company licensed under this title is eligible for
20 a direct loan or financial guarantee from the Export-Import
21 Bank of the United States, and, hi the case of a small busi-
22 ness, from the Small Business Administration, and, where
23 otherwise eligible, from the Economic Development Adminis-
24 tration, to meet export-related operating expenses during the
25 first 5 years of the company's operation. Any such assistance
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1 shall be used only for expenses directly related to exports and

2 export services, and shall not exceed 50 percent of the total

3 operating expenses of such company in any year. In no case

4 may the credits or guarantees to any one company exceed

5 $10,000,000 in any single year or $25,000,000 during the 5-

6 year period.

7 (b) EXPOBT-IMPOBT BANK LOANS AND GUABAN-

8 TEES.—Subject to the limitations set forth hi this title and

9 the Export-Import Bank Act of 1945, the Export-Import

10 Bank of the United States may provide loan guarantees to

11 any licensed export trading company which, in the judgment

12 of the Board of Directors of the Bank is creditworthy but is

13 unable to obtain sufficient financing or insurance on reason-

14 able terms from other sources.

15 (c) OWNEBSHIP OP SECTTBITIE8 BY BANK OB BANK

16 HOLDING COMPANY.—Notwithstanding any other provision

17 of law, but subject to the other provisions of this title, and

18 rules and regulations of the appropriate regulatory agencies,

19 any bank or bank holding company chartered or incorporated

20 within the United States and any corporation organized

21 under section 25(a) of the Federal Reserve Act may purchase

22 for its own account equity securities of an export trading

23 company which is licensed under this title: Provided, hmo-

24 ever, That total investment in export trading companies by

25 any bank or bank holding company may not exceed 10 per-
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1 cent of its capital stock actually paid in and unimpaired plus

2 10 percent of its unimpaired surplus fund.
3 SEC. 106. ANTITRUST.

4 (a) IN GENERAL.—An export trading company licensed
5 under section 102 of this title is exempt from the application
6 of the antitrust laws except to the extent that the activities in
7 which it is engaged constitute or result in—
8 (1) a substantial restraint of trade within the
9 United States or a substantial restraint of the export

10 trade of a domestic competitor,
11 (2) an unfair method of competition against a do-

12 mestic competitor, or

13 (3) an unreasonable enhancement, stabilization, or
14 depression of prices within the United States of goods
15 or services of the class exported by that company.
16 (b) INTEBNATIONAL OBLIGATIONS.—Subsection (a)
17 shall not apply to an export trading company licensed under
18 this title to the extent that its application would be inconsist-
1.9 ent with international obligations of the United States.
20 SEC. 107. REGULATIONS.

21 The Secretary shall promulgate such rules and regula-
22 tions as may be necessary to carry out the purposes of this
23 title. The Secretary shall consult with the Attorney General
24 prior to promulgating rules and regulations to carry out sec-
25 tions 103 and 106 of this title.
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1 TITLE H—TAX TREATMENT OF EXPORT TRAD-

2 ING COMPANIES AND THEIR SHAREHOLD-

3 ERS

4 SEC. 201. ESTABLISHMENT AND TAXATION OF EXPORT TRAD-

5 ING COMPANIES AND THEIR SHAREHOLDERS.

6 (a) IN GENEBAL.—Chapter 1 of the Internal Revenue
7 Code of 1954 (relating to normal taxes and surtaxes) is
8 amended by adding at the end thereof the following new sub-

9 chapter:
10 "Subchapter V—Export Trading Companies

"Sec. 1398. Definition of licensed export trading company. 
"Sec. 1398A. Election by licensed export trading company. 
"Sec. 1398B. Rules applicable to the taxation of electing licensed

export trading company shareholders. 
"Sec. 1398C. Special rules applicable to an electing licensed export

trading company.

11 "SEC. 1398. DEFINITION OF LICENSED EXPORT TRADING COM-

12 PANY.

13 "For purposes of this subchapter, the term 'licensed
14 export trading company' means an export trading company
15 licensed under section 104 of the Export Trading Company
16 Act of 1979, the license of which is valid at all times during
17 the taxable year of the company.

18 "SEC. 1398A. ELECTION BY LICENSED EXPORT TRADING COM-

19 PANY.

20 "(a) ELIGIBILITY.—Except as provided in section
21 1398C, a licensed export trading company may elect, in ac-
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1 cordance with the provisions of this section, not to be subject

2 to the taxes imposed by this chapter.

3 "(b) EFFECT.—If a licensed export trading company

4 makes an election under subsection (a), then—

5 "(1) with respect to the taxable years of the

6 export trading company for which such election is in

7 effect, the company shall not be subject to the taxes

8 imposed by this chapter, and, with respect to such tax-

9 able years and all succeeding taxable years, the provi-

10 sions of section 1398E shall apply to that company,

11 and

12 "(2) with respect to each such taxable year, the

13 provisions of sections 1398B and 1398C shall apply to

14 the shareholders of the company.

15 "(c) WHERE AND How MADE.—An election under sub-

16 section (a) shall be made by an export trading company at

17 such time and hi such manner as the Secretary shall pre-

18 scribe by regulations.

19 "(d) YEABS FOB WHICH EFFECTIVE.—An election

20 under subsection (a) shall be effective for the taxable year of

21 the export trading company for which it is made and for all

22 succeeding taxable years of the company, unless it is termi-

23 nated under subsection (f).
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1 "(e) TAXABLE YEAB.—The taxable year of an export
2 trading company shall end on December 31 unless the Secre-

3 tary consents to a different taxable year.
4 "(f) TEBMTNATION.—The election of an export trading
5 company under subsection (a) shall terminate for any taxable
6 year during which it ceases to be a licensed export trading
7 company and for all succeeding taxable years. The election of
8 a licensed export trading company under subsection (a) may
9 be terminated at any other time with the consent of the See- 

10 retary, effective for the first taxable year with respect to
11 which the Secretary consents and for all succeeding taxable

12 years.

13 "SEC. 1398B. RULES APPLICABLE TO THE TAXATION OF

14 ELECTINt; LICENSED EXPORT TRADING COM-

15 PANY SHAREHOLDERS.

16 "(a) DISTBIBUTIONS TAXED AS OBDINABY INCOME.—
17 Any amount distributed by an electing licensed export trad-
18 ing company shall be treated as a distribution to which sec-
19 tion 301(a) applies. Any amounts includable in the gross
20 income of any shareholder by reason of ownership of stock in
21 an electing licensed export trading company shall not be con-
22 sidered as a dividend for purposes of section 116.
23 "(b) SPECIAL RULE FOB INVESTMENT CBEDIT.—The
24 investment credit of an electing licensed export trading com-

25 pany for any taxable year shall be allowed as a credit to the
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1 shareholders of such company and the manner and to the

2 extent set forth in this subsection.

3 "(1) CEEDIT.—There shall be apportioned among

4 the shareholders a credit equal to the amount each

5 shareholder would have received if, on each day of

6 such taxable year, there had been distributed pro rata

7 to the shareholders the electing licensed export trading

8 company's net investment credit divided by the number

9 of days in the company's taxable year.

10 "(2) NET INVESTMENT CEEDIT.—For purposes of

11 this subsection, the term 'net investment credit' means

12 the investment credit of the electing licensed export

13 trading company for its taxable year less any tax from

14 recomputing of prior year's investment credit in ac-

15 cordance with section 47.

16 "(3) EECAPTTTBE.—There shall be apportioned

17 among the shareholders of an electing licensed export

18 trading company, in the manner described in paragraph

19 (1), an additional tax equal to the excess of any tax

20 resulting from recomputing of prior year's investment

21 credit in accordance with section 47 over the invest-

22 ment credit of the electing licensed export trading com-

23 pany for its taxable year.

24 "(c) SPECIAL ETJLE FOE FOEEIGN TAX CEEDIT.—
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1 "(1) IN GENBEAL.—For purposes of subpart A of

2 part TTT of subchapter N, a shareholder in an electing

3 licensed export trading company who receives a distri-

4 bution in any taxable year from such company shall he

5 deemed to have paid the same proportion of any

6 income, or profits, or excess profits taxes paid or

7 deemed to be paid by such electing licensed export

8 trading company to any foreign country or to any pos-

9 session of the United States, on or with respect to the

10 accumulated profits of such electing licensed export

11 trading company from which such distributions were

12 paid, which the amount of such distributions bears to

13 the amount of such accumulated profits in excess of

14 such income, war profits, and excess profits taxes

15 „ (other than those deemed paid).

16 "(2) DEFINITION OP ACCUMULATED PBOFITS;

17 ACCOUNTING PEBiODS.—For purposes of this subsec-

18 tion, the term 'accumulated profits' has the same

19 meaning as in section 902(c)(l), in the rules relating to

20 the application of the word 'year' with respect to ac-

21 counting periods of less than 1 year (set forth in sec-

22 tion 902(c)(2)) shall apply. For purposes of this para-

23 graph, the provisions of section 902(c) shall be applied

24 by substituting 'electing licensed export trading compa-

25 ny' for 'foreign corporations' each place it appears.
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1 "SEC. 1398C. SPECIAL RULES APPLICABLE TO AN ELECTING

2 LICENSED EXPORT TRADING COMPANY.

3 "The provisions of section 482 (relating to allocation of

4 income and deductions among taxpayers) shall not apply with
5 respect to gross income, deductions, credits, or allowances
6 between an electing licensed export trading company and a

7 foreign subsidiary of such a company.".
8 (b) NET OPBSATING Loss DEDUCTION.—Paragraph
9 (1) of section 172(b) of such Code (relating to net operating

10 loss carrybacks and carryovers) is amended by adding at the
11 <end thereof the following new subparagraph:
12 "(I) hi the case of an electing licensed export
13 trading company which has a net operating loss
14 for any taxable year, such loss shall not be a net
15 operating loss carryback to any taxable year pre-
16 ceding the year of such loss, which shall be a net
17 operating loss carryover to each of the 10 taxable
18 years following the year of such loss.".
19 (c) BETUBN OF ELECTING LICENSED EXPOET TSAD-
20 ING COMPANY—Subpart A of part LTI of subchapter A of
21 chapter 61 (relating to information on returns) is amended by
22 adding at the end thereof the following new section:
23 "SEC. 6039C. RETURN OP ELECTING LICENSED EXPORT TRAD-

24 ING COMPANY.

25 "Every electing licensed export trading company (as de-

26 fined in section 1398) which makes the election provided by
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1 section 1398A shall make a return for each taxable year,

2 stating specifically the items of its gross income and the de-

3 ductions allowable by subtitle A, the amount of investment

4 credit or additional tax, as the case may be, the names and

5 addresses of all persons owning stock in the company at any

6 time during the taxable year, the number of shares of stock

7 owned by each shareholder at all times during the taxable

8 year, the amount of money and other property distributed by

9 the company during the taxable year to each shareholder, the

10 date of each such distribution, and such other information, for

11 the purposes of carrying out the provisions of subchapter V of

12 chapter 1, as the Secretary may by regulation prescribe. Any

13 return filed pursuant to this section shall, for purposes of

14 chapter 66 (relating to limitations), be treated as a return

15 filed by the company under section 6012. Every electing li-

16 censed export trading company shall file an annual report

17 with the Secretary summarizing its operations for such

18 year.".

19 (d) CLEBICAL AMENDMENTS.—

20 (1) The table of subchapters for chapter 1 of such

21 Code is amended by adding at the end thereof the fol-

22 lowing:

	"SuBCHAPTEB T. Export Trading Companies.".
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1 (2) The table of sections for subpart A of part IH

2 of subchapter A of chapter 61 of such Code is amend-

3 ed by adding at the end thereof the following:

"SBC. 6039C. Return of electing licensed export trading company.".

4 SEC. 201. EFFECTIVE DATE.

5 The amendments made by this title shall apply with re-

6 spect to export trading companies licensed after December

7 31,1979.
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S. 1744
To amend the Export Trade Act to encourage increased utilization of the Act, to 

expand exemptions provided under the Act, to clarify United States Govern 
ment policy with respect to the administration of the Act, to assist American 
exporters in international trade competition, and for other purposes.

IN THE SENATE OF THE UNITED STATES
SEPTBMBEB 13 (legislative day, JUNE 21), 1979

Mr. STEVENSON (for Mr. INOUTE) introduced the following bill; which was read 
twice and referred to the Committee on-Banking, Housing, and Urban Affairs

A BILL%
To amend the Export Trade Act to encourage increased utiliza 

tion of the Act, to expand exemptions provided under the 
Act, to clarify United States Government policy with re 
spect to the administration of the Act, to assist American 
exporters in international trade competition, and for other 
purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 SECTION 1. (a) FINDINGS.—The Congress finds and de-
4 clares that—
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1 (1) in 1978 the United States suffered the largest

2 merchandise trade deficit in its history, amounting to

3 more than $39,000,000,000 (cost, insurance, and

4 freight basis);

5 (2) the trade deficit has contributed to the decline

6 of the dollar on international currency markets and has

7 led to widespread public concern about the strength of

8 the dollar;

9 (3) the export sector of the American economy is

10 responsible for creating and maintaining millions of

11 jobs and for earning revenues which enable the United

12 States to import those goods and materials required by

13 the American economy;

14 (4) the United States share of total world exports

15 of manufactures has steadily eroded from 25.3 per

16 centum in 1960 to 21.3 per centum in 1970 and to

17 17.0 per centum in 1978; and

18 (5) United States laws regulating the ability of

19 domestic companies to combine in joint export efforts

20 are significantly more stringent than those in other

21 countries.

22 (b) PURPOSES.—It is the purpose of Congress in this

23 Act to encourage American exports through increased utili-

24 zation of the Export Trade Act by clarifying its provisions
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1 and by making the export of services eligible for inclusion in

2 this Act.

3 SEC. 2. Section 1 of the Export Trade Act (40 Stat.

4 516; 15 U.S.C. 61) is amended to read as follows:

5 "As used in this Act:

6 "(1) 'Antitrust laws' means the laws defined as such in

7 sections 12 and 44 of title 15, United States Code, the Fed-

8 eral Trade Commission Act (15 U.S.C. 41-58), and other

9 laws of the United States in pan materia, including State

10 laws on antitrust and unfair methods of competition, and all

11 amendments to the foregoing.

12 "(2) 'Association', whenever used in sections 1 through

13 5 of this Act, means any combination, by contract or other

14 arrangement, of two or more persons who are citizens of the

15 United States or which are created under and exist pursuant

16 to the laws of any State or of the United States.

17 "(3) TExport trade' means exclusively trade or com-

18 merce in manufactured goods and products, agricultural

19 goods and products, merchandise, or architectural, engineer-

20 ing, construction, training, financing, insurance, or project or

21 general management services or the licensing for distribution

22 or exhibition of motion pictures or television films or tapes or

23 similar services which are exported, or in the course of being

24 exported, from the United States to any foreign nation. The

25 term does not include—
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1 "(A) the production, manufacture, or sale for con-
2 sumption or for resale within the United States of such
3 goods, products, merchandise, or services, or any act in
4 the course of such production, manufacture, or sale for

5 consumption or for resale;
6 "(B) any act, practice, agreement, or course of
7 conduct, the effect of which is to constitute a signifi-
8 cant restraint of trade or commerce, including foreign
9 commerce, in the United States; or

10 "(C) trade or commerce in patents, licenses, or
11 know-how except as necessary to the sale of such
12 goods, products, merchandise, or services.
13 "(4) 'United States' means any of the several States,
14 the District of Columbia, the Commonwealth of Puerto Rico,
15 the Virgin Islands, the Canal Zone, American Samoa, Guam,
16 and the Trust Territory of the Pacific Islands.
17 "(5) 'Trade within the United States', wherever used in
18 sections 1 through 5 of this Act, means trade or commerce
19 between two or more States.".

20 SEC. 3, Section 2 of such Act is further amended by
21 adding at the end thereof the following two new subsections:
22 "(b) The Secretary of Commerce shall establish within
23 the Department of Commerce a program to promote and
24 maximize the formation of associations and the use of the

52-624 O - 79 -
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1 provisions of this Act in a manner consistent with this Act

2 and the antitrust laws.

3 "(c) The Secretary of Commerce, the Chairman of the

4 Federal Trade Commission, and the Attorney General of the

5 United States and their duly authorized representatives shall

6 meet and discuss periodically as necessary to avoid conflict-

7 ing positions regarding the oversight of associations and shall

8 meet periodically with members of the private sector to

9 review the policies of the Commission and Department of

10 Justice which affect the congressional policy of stimulating

11 American exports and improving the international trading

12 competitiveness of American exports.".

13 SEC. 4. Section 5 of such Act is amended by inserting

14 "Department of Commerce" wherever the term "Federal

15 Trade Commission" appears.
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AMENDMENT TO A STUDY TO DETERMINE THE
y OF THE EXPORT TRADING COMPANY CONCEPT

Contact No. 6-36234

Pending Legislation

At this point in time, there is no legislation pending that would in any way 

aifect the feasibility or viability of the Export Trading Company concept as 

we defined it. The only directly related legislative proposals that could 

affect the viability and, indeed, might be considered stimulative of the con 

cept, concern expansion of the Webb-Pomerene' Export Trade Act. A re- 

vie-w of the history of Congressional efforts to initiate or amend legislation 

relating to export trading corporations in the last five years indicates that 

efforts have been focused on three areas:

1. -broaden provisions of the Webb-Pomerene Act to include services;

2. .exeaipt Webb associations from private treble ducage actions and 

exempt individuals from criminal penalties; «•"*

3. create greater certaintj with respect to the application of anti-trust 

laws, by establishing pre-clearance procedures and giving the FTC 

sole jurisdiction to administer the law.

No legislation has been enacted into law during this period.

In 1971, S«nators Inouye and Magnuson introduced the Export Expansion Act, 

S. 2754, which would have authorised chartered export associations, allowing 

the establishment of groups of firms to engage in export activities as long as 

they operated within the legal confines of a charter approved by the Department 

of Commerce. The Chairman of the FTC, Miles Kirkpatridc. testified in oppo 

sition to S. 2734, and suggested that the Export Trade Act of 1918 (the Wesb- 
Pomersne Act} be amended to exempt trade associations from private treble 

damage actions and individuals from criminal penalties.
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In 1972, Senator Inouye and Magauson Introduced a series at bills, S. 4114 
through S.4120. Those-bills included modifications reflecting the testimony 
received on S. 2754, and 5.4120 incorporated the FTC's suggestions regarding 

exemptions from treble damage actions and erirsinal penalties and included the 

export of services as an exempted activity. The other bills introduced in that 
series, among other things, would have established a Trade Development Corps 

of trained business personnel to assist the Government in programs Co make 
American exports more competitive, authorized regional American merchandise 
centers offering services such as warehousing, distributing, translating, etc., 

established a joint export association program permitting the Government to 

enter into costxharing contracts with private firm*, and expanded the lands of 

goods which could be imported into foreign trade zones, for manufacture and ex 

port.

In 1973, Senator Inouye and others introduced S. 1483, which would have amended 

the Webb-Pomerene Act by »n<"i*»<«ng services ""* excluding treble damage 

actions and criminal sanctions.

Also in 1973, Senator Incuye and others introduced S. 1436, which would have 

established a Federal Export Agency within the Deparenent of Commerce to 
foster the development of export associations or joint export projects and pro 
vide special incentives to small businesses.

S. 1774, introduced In 1973 at the Administration's request, again Included the 
exemption of services under Webb-Pomerene. The changes in.anti-trust laws 

added a pre-clearance procedure designed to provide greater certainty with 

respect to application of the anti-trust laws to export trade associations, and 
gave the FTC exclusive authority to determine whether the activities of registered 

groups are in conformance with their registration statements.

Senator Inouye and Congressman Thomas Rees introduced identical bills in 

1975, 5. 1973 and E, R. 9449 respectively. Again, this legislation exempted
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service i under the Export Trade Act. la addition, the legislation established 
new criteria for eligibility to participate in Webb associations: export sales 
cms? be likely to be substantially increased as a result of membership in an 
association, and not likely to increase significantly without membership; and 
such individual membership in an association is essential to the functioning of 
the association.

The Secretary of Commerce, in consultation with the Chairman of the JTC, 
would be required to establish a program to promote and ~-«-><™<-» the forma- 
tion of association* and use of the provisions of the Act within the Commerce 
Department in a manner consistent with the Act and ami -trust laws. Lastly, la 
an effort to provide greater certainty in the application of the anti-trust laws, the 
FTC and the Attorney General would be required to meet periodically to avoid con 
flicting positions regarding the formation and maintenance of associations.

As of this date. Senator Inonye has indicated willingness to try to move his 
legislation through the Senate. However, the House Judiciary Committee, 
-'"•""< "ft a crowded calendar of higher-priority bills, hj r shown little interest 
in acting an the legislation.

Competition with foreign Export Trading Companies
We have defined the ETC concept to insure its ability to successfully engage with 
any Vinii of competition. Three interrelated elements form the basis of com 
petitive. strength for trading companies:

o sales distribution systems;

o aiaizniration of transaction costs.

The European trading companies have a fourth strength, e mpiacement in local 
markets.
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1. Sales distribution systetns
The ETC we recommend should be competitive with any other tradiag 
company as we specifically call for investments, in offices and export 
supporting infrastructure that do not typically exist in EMC's, but 
are prevalent among foreign export trading companies. Obviously, 
the issue of scale comes into play. The size of a Japanese trading 
company will support more infrastructure than the volume we anti 
cipate for an American ETC. On the other hand, the scale requirements 
of Japanese companies are such that it may not be economically justi 
fiable for them to invest in resources to support sales of smaller manu 
facturers. The required degree of support -will clearly vary from in 
dustry to industry and country to country so it is difficult to generalize. 
It is our judgement, however, that as long as a strong relationship is 
likely between the American ETC and its supplier, the level of invest 
ment necessary to compete against foreign trading company compe 
titions far export sales will be low enough for the ETC to comfortably 
afford.

2. Financing mus cle
We have called for the American ETC to have the ability to create sub 
stantial amounts of credit after studying the credit-creating capability of 
EMC's and Japanese ETC's. We are satisfied that a ten times net worth 
criterion is sufficient ta insure that an American ETC -will be competitive 
to any foreign trading company without untrue risk.

3. Minimizatioa of transactions costs
The costs necessary to stake a sale directly influence the price you 
must charge above and beyond the cost of goods sole. These costs in 
clude financing costs, marketing costs, and transportation costs. We 
have considered these costs ia three ways:

o the size of :he marketing network required;
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o the form of the recommendation to create credit; and

o the recommendation to permit profits on freight brokerage.

We believe that these recommendations go a long way toward ma:d- 
mizing competitive ability. There is no doubt, however, that the Japanese 
trading company and its tremendous scale will be more competitive in 
this regard* The disposition to compromise on the level of profit in any 
one sale or on all sale*, as a major influence of the Japanese business 
mentality, is another factor an American ETC can not be expected to 
match unless it is a quasi-public enterprise.

On the whole, however, we believe that transaction costs for an Amer 
ican ETC will be low enough to be competitive and that gn««i»-<m and ' 
product quality considerations will hence predominate.

Emplacement in local markets
The historical development of the European trading companies was pre 
sented in Part H. Section 1. One very important poial that was made was 
that European trading companies flourished in part because they "owned" 
the product end markets. Over tee years., they developed very strong 
infrastructure to support a flow ot goods from England to these market 
places and reinforced physical presence with giving a. "piece" of the 
company to important local figures. This conduct is considered un 
acceptable for American ETC's.

' We believe the best way to compete in this environment is to match in 
vestments in infrastructure as appropriate, with a strong credit-creating 
ability and let the quality of the goods do the rest. After conversations 
with representatives of a large British trading company, it was clear to 
us tha: such a strategy could produce satisfactory results, in general. 
It is our judgement that the global markets for U.S. goods are so huge tha:
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there is room for a considerable ocznb«r of new participants who are 
capitalized well enough to undertake the risks inherent in international 
marketing. Meeting the "requirements for success'', as we define in 
part H, Section HI, is the appropriate way to utilize capital employed.

Model of an Zxsort Trading Company
The subject of a model was an early focus of discussion between Messrs. 
Wilbourae and Heikenen of the Deparsnent of Commerce., and Mr. Cassano 
of Hay Associates. There was some difficulty ia defining what the output of 
this model should be and what kind of detail was appropriate. No resolution 
of the difficulty emerged prior to Mr. Heikeaen's transfer out of the Office 
of Export Development or Mr. WUbourae's aiidden illness.

Probably, the most appropriate and important relationship to model is the 

increase in export volume/product that would materialize with the presence of 
export trading companies. Further, w« have recommended that trading com 
panies possess a number of characteristics that lend themselves tc csanti&tive 
evaluation.

o They possess the power to create substantial amounts of credit.

o Theyisvest in a network of offices abroad.

o Theymust be capable of participating ia third country trade.

o Thcyinvest in export support infrastructure to maximize marketing 
capability.

The consideration of these variables is complicated by the fact that for every 

industry, uid every country in which the trading company participates, the sen- 
sitivity to these variables will differ. The sensitivity of export volume in a 
given ineustry for various countries is beyond the scope of this study. Ex 
change rates, tariff and non-tariff barriers, and the presence of bilateral
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agreements between countries must be considered exogenous to the model as 

they will not be effected significantly by structural approaches to markets— - 

that is, a trading company approach.

As we did not uncover any significant legal, financial. or competitive constraints 

that will affect the export producing ability of trading companies that are not 

implicit to the four functions mentioned above, we can propose that the funda 

mental model of an ETC can be given ia the following equation.

where: IZX? = increase in export product due to a trading company 

B - the businesses in which the trading company par 

ticipates

C = the countries in which the trading company parti 

cipates 

£X? = base case export product

A £.~?... = sensitivity coefficient to credit issue in a given

country and business

^Fi.= sensitivity coefficient to presence of offices in a 

-given country for a particular business

A E.T CT. » sensitivity coefficient to third-country trade in

specific industries or countries

sensitivity coefficient to supporting infrastructure in 

particular industries or countries.

The increase in export product due to a tracing company must then be summed 

over the number of tracing companies to get rhe effect on U.S. export volume. 

The aumoer of trading companies that would "saturally" be created by the private 

sector will be effected by the profitability «"^ the risk associated with trading.
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Toward this end, we have recommended that a policy to injure receivables 
be ere iled to restrain exposed rule and profits on freight brokerage be per- 

saitted ta allow profitability to increase. Constraints oq the number of tracing 
companies would be availability of qualified manpower and the disposition of 

manufacture rs to use a trading company approach--major unceriainties at 

this time.

As mentioned previously, it was aot the intent of this study to determine the 

degree of interest of the manufacturing community in a trading company approach. 

Tet the answer ta this question is necessary to determine how many trading com 
panies might be created ^"^ hence, the ultimate impact of such a structural 

mechanism on the U. S. economy. In the absence of such information the equa 

tion above could be examined mieroeconomically, by country and industry, to 

determine the 'maxanusi impact of the trading company approach.

Legislative Package

The statement of work called for us to develop drift legislation that would sera 

ta move ahead the concept if such legislation was appropriate. As our conclu 

sions and recommendations implicitly U not explicitly reveal, we do not be 

lieve any draft legislation is appropriate. There are two basic reasons which 
lead us to this judgement:

1. We uncovered no significant legal constraints on the concept. As a result
of our legal investigations and conversations with current exporters, bankers 
and the Justice Deparenent, the concept was not teen to be restricted in 

any way that would necessitate legislation. Such a structural form is capable 

of existing under D. S. law.

I. The constraints on the viability of the concept that do exist are seve re
enough to bear much closer examination and discussion before any legis 
lation specifically related to supporting the concept would be worthwhile.

We did not uncover even a glixsmer of interest in the concept by 
• facturerj-- only exporters and bankers. In addition, we did not find



422

enough evidence to support the conclusion that sufficient human resources 
were available to meet "lanagement requirements of the concept. One can 
aot dismiss these problems. They are vital to the feasibility of the concept.

Furthermore, the most significant operational change needecj to create 
viable trading companies is the need for such companies to have a sub 
stantial ability to create credit. Our investigations indicate chat this change 
might be possible without any oew legislation.

Thus, we reached the conclusion'that draft legislation is inappropriate at 
this tix&e.
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INTRODUCTION

The United States is a oat ion with enormous internal markets for goods 
and services. Consequently, the vast major icy of citizens do not realize 
the significance of United States trade to the domestic economy. In 
1?73, United States exports of goods and services exceeded 5147 billion, 
almost 10% of gross aatioaal product. Furthermore, growth in the impor 
tance of exports to GNP has been precipitous as it has risen from S67. 5 
billion, or about 6.4% of GNP since 1970. A similar trend has occurred 
with respect to imports. In 1975, imports of goods and services to the 
United States were in excess of £125 billion, over 8% of GNP. These 
facts show that the United States is today, more than ever before, a 
trader nation.

The consequences of the growth in international trade have had and will 
continue to have a profound impact on the United States economy. In the 
decade I960 to 1970, United State* exports in current dollars grew at 
an annual rate of 8. 5%. But in th« period 1970 to 1975, they grew at a 
rate of 18. 7%. This latter rat* is over two times as fast as the growth 
of the GNP during that period, demonstrating that export trade is one 
of the great growth sectors of the economy. The growth in exports during" 
thia period also- helped ameliorate the impact of the worst recession the 
United States has experienced since World War II, and sustained growth 
will be important to reducing the Impact of imports of oil as the economy 
develops. Therefore, It is of vital importance that American enterprise 
remain competitive or increase their capability to compete in world 
markets.

The reality of the business world today is vigorous competition between 
European, Japanese and North American companies that operate on an 
international basis. To successfully compete io, global markets. United 
States companies must establish business operations around the world 
by one manner or another. There are numerous ways to structure 
global operations including the use of foreign-owned subsidiaries and 
joint venture teams.

One means frequently utilized by foreign-based enterprise to build later* 
national trade volume is the trading companies. In japan, for example?^ 
the ten top trading conglomerates, the Sogo Shoshas, are responsible for.-' 
approximately 60% of total imports and 50% of total exports. They are (- 
considered by many businessmen co be the world' s most efficient J) 
marketing channel. They have, without doubt, made a substantial contrib 
ution to Japan's impressive postwar economic growth. Trading companies

-I-
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have also played a significant role in achieving economic" growth for 
many European countries as well as Great Britain over the course of 
time. Yet, despite the apparently successful utilization of trading 
companies to build international volume for foreign-based enterprise, 
trading companies have not flourished in the United States. The question 
that needs to be answered is why haven't these companies flourished 
in the United States and what needs to be done to create the necessary 
environment for them to exist ii this course of action is appropriate.

Of concern to many parties in this country is the Large proportion of 
American companies that do not participate in export trade. According 
to United States Department of Commerce figures slightly less than 
10% of ail manufacturing entities in the United States are involved in 
export trade--slightly over 30, 000 firms. What about the other 280, 000 
manufacturers? Way don't they export? Could a trading company 
concept produce a significant increase in the number of exporting firms?

c.The primary objective of this study was to determine the feasibility of 
• an Export Trading Company (ETC) concept as a viable vehicle for 

expanding United States exports. This concept envisages the creation of 
a corporate framework whereby United States eompanies«especially 

I marginal and nonexporting manufacturers—>can be joined together under 
;' the umbrella of "export trading companies, " as exemplified by existing 
'-trading companies operated by the Japanese, British and Dutch. The 
purpose of me study was to provide Information to the United States 
Government which would identify the problems inhibiting the operation 
of American export trading companies and recommend solutions as to laws, 
regulations and practices that would create the necessary environment for 
such companies to compete in world markets. If appropriate.

The specific goals of the project were to:

y.
j.

identify reasons why trading companies have not flourished in 
the American commercial, banking and legal environment:

examine the anti-trust implication* and constraints for forming 
and operating United States trading companies;

review the Webb-Pomereae Act as it applies to the concept:

analyze banking regulations and procedures as they may constrain 
the development and operation of trading carnpanies;

-ii-
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• review pending Congressional legislation which might affect 
the viability of the concept:

• establish competitive and market requirements which the trading 
company must meet; and

e provide an operational definition of an ETC, including its organi 
zational structure.

Well over a hundred interviews with exporters, bankers, insurance 
executives, manufacturers, trade specialists, Lawyers, executives of 
foreign-based trading companies, shippers afld representatives of 
government agencies were conducted to get the information necessary to 
address the Issues of concern. In addition, a comprehensive survey of 
over 30 Export Management Companies, about one-fifth of the total 
universe of firms, was made to document operating difficulties and pro 
cedures of the most common variety of independent-export units in this 
country.

The methodology of the study is presented in Appendix A.

The first part of the report establishes the problems involved in initiating 
international trade. They are important to address because these are 
the problems the trading company concept must solve effectively and 
efficiently if it is to be considered viable. Thus, these problems in part 
establish some of the structural and operational characteristics the trading 
company must possess. Included in Part I is also a brief explanation of 
alternative means by whLch-the problems are solved.

The second part of th« report reviews che development of the trading 
company concept, the various forma of "independent export units" which 
exist, the necessary tasks a trading company must perform and the 
characteristics it must possess to operate successfully on a global basis. 
In addition, some comments are made as to why giant trading companies 
never developed in the United States.

The third part of this report examines the legal, competitive and market 
constraints which have inhibited the development of trading companies 
in the United States and suggests courses of action that are appropriate 
to overeotne them--creatiag an environment in which trading companies 
might thrive.

• iii-

52-624 0-79-28
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The ;ifth section ai the report contains concluding remarks and recom 
mendations
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EXECUTIVE SUMMARY

PROBLEMS AND APPROACHES TO INTERNATIONAL TRADE

Even the smallest firms in the United States tend to be intimately 
familiar with the requirements for success in their industries. In 

• contrast, the management of smaller firms is generally confronted with 
a multiplicity of different and unique problems when they consider exporting 
their products including:

• language barriers;

• documentation requirements;

• fluctuating and sometimes (unconvertible currencies:

• differences in marketing taste;

• increased working capital requirements.

Most company managements are aware of "horror stories" about firms 
trying to break into international trade and failing--often catastrophically. 
Thus, in order to get a substantial number of smaller manufacturers 
involved in exporting, three major obstacles must be overcome:

1) Interest in exporting on the part of company management 
must reach a level which is sufficient to motivate them to 
get involved. Companies must become convinced that 
exporting is a positive strategic move for them, offering an 
attractive opportunity for increased growth and profitability. 
Further, the company must tio4 some way of coping with 
the resource allocation problems ***** entering sucL. a different 
market entails. Management must consider human resources 
limitations, financial issues, capacity issues and the additional 
staff support burden.

2) Information and know-how about foreign markets and risks 
and the administrative activities peculiar to exporting must 
be acquired. The exporter must acquire information which 
will enable him to make sound decisions about foreign involve 
ment. He must also consider how to approach the marketing 
task by considering the'reasonable alternatives open to aim
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and developing the interaai capability to deal with the prob 
lems that will emerge if he decides to undertake a foreign 
sales effort without aay outside assistance.

/ 3) Sufficient experience must be gained in exporting to make this 
part of the company's business stable and important and 
hence warranting "permanent" investment. Without a success 
ful market penetration effort which results in a stable sales 
volume, companies are oot going to sustain their interest 
in exporting whea the domestic market Is booming. Such 
penetration will eveatually require substantial specialized 
marketing and distribution capability.

The two fundamental approaches available to manufacturers considering 
exporting are to go it tloae-~distribute directly, or to employ some outside 
agency to build sales for him--iadirect distribution. Within each approach, 
there are two options; -.

• Indirect Distribution

Sales through an organiser--companies or associations 
which come to the manufacturer with opportunities 
to sell abroad as a supplier to a larger effort.

Sales through indirect distributors—various indepen 
dent export units such as Ejcport Management Companies.

• -Direct Distribution

Sales through foreign distributors--inderpeadeat or 
exclusive local agents in a foreign market who in turn sell 
the goods to ultimate end-users.

Sales directly to foreign end-users--through a company 
owned distribution system, licensing agreements or
joint ventures.

Sach of these options has advantages and disadvantages of a cost, control 
iad results nature. Importantly, among U&ited States manufacturers 
ase overwhelming tendency is to "go it alone" as soon as sales momentum 
starts to build. This decision, however, is not made without due consid 
eration of what it is going to cos*. Manufacturers wast control over ;heir 
marketing effort.
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Of great importance to the feasibility of an American Export Trading 
Company concept is that control is lease and hence easier to get in the 
earliest stages of export involvement, bat gets increasingly difficult 
to wrest from the manufacturer after that. In the initial stage of foreign 
market penetration the economic and resource limitations of smaller 
companies naturally creace the opportunity for domestic penetration by 
a trading company mechanism.

THS TRADING COMPANY CONCEPT

Throughout the world's commercial history, trading companies have been 
an important channel for the flow of goods--linked to the needs of mer 
chants to pool risks. But the real impetus for trading companies began with 
the theory of mercantilism which spread acroxs Europe during th« 
loth, 17th and 13th Centuries. With mercantilism, wiich included the 
concept of "the favorable trade balance" came the need for colonies. But 
the capital and risks to that capital necessary to colonise an empire and 
create trade were greater than any individual' s capability. Thus the first 
joint-stock cotnpaaies--trading companies—were formed to enable groups 
of investors and merchants to pool capital t**j distribute risk.

The strong commitment to the cnercantilistic policies of the era had 
pushed the European powers, and even the United States, into Asia by the 
oiid-nineteenth century. A threat to Japan's national survival directly 
influenced the creation and development of its unique general trading 
companies. This threat led a group of men to overthrow their government 
and begin to build a strong industrial sector capable of building modern 
weapons. In 1380. the government decided to divest itself of the enter- 

. prises it had initiated and chose a small group of business families, close 
to the government,, to sell out to. These family businessmen gradually 
developed huge self-sufficient Integrated industrial groups known 
as the Zaibatsu--run by a closely owned holding company and utilizing 
a trading company to distribute the cocnpanies'-praducts,

In time, the majority of Japan's industrial distribution was handled by 
trading companies and manufacturers traded to perform only the pro 
duction function. Because of the enormous diversification and safety 
of cheir portfolios, trading companies came to control the disposition a: 
credit to smaller firms--in essence, controlling their existence.

Unlike the Japanese trading companies Chat grew through controlling 
manufacturers, European trading companies grew by controlling enc 
markets--the ^venues of industrial growth. Sut in no case did a :radine 
company gro-w in a country where export trade was not considered vital. 
Most importantly, trading companies did aot tend to emerge as a result of 
the interest of manufacturers but rather from some outside source.

-vii-
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Types of Trading Vehicles

Trading companies are just one form of independent export unit. 
Despite numerous variations, all independent export units can be 
considered as one of three types:

1) Associative Types

2) Middleman Types

3} Integrated Types

Associative export units are typically sales organizations acting on behalf 
of groups of firms in the same industry solely to generate foreign business. 
The most well-known examples of these organisations are Webb-Pomerene 
associations. While they have been quite common in the United States, 
their success,.if measured by their continuity, is small. Of over 260 
associations created since 1913, only 34 are in existence today.

Middleman export units are firms -which act as commission representatives 
or export distributors for several firms, typically in allied but aoacompe- 
titive businesses. Over 1000 of these firms are thought to exist in the 
United States today. The most common variety of them are known as 
Export Management Companies.

Integrated export units are best exemplified by the British and Japanese 
trading companies. They combine middleman functions for a larger 
number of industries with extensive investments in foreign offices, ware 
housing, fabrication facilities and strong financial clout. Such companies 
are almost nonexistent in the United States. None in the United States 
match the size of their foreign counterparts.

Requirements for Soccers

It is our judgment that an American Export Trading Company is going to 
have to meet six fundamental criteria;

1} it must have strong ties to manufacturers;

2) it must have product specialist capabilities;

3} it must have a strong foreign sales network under its control:

4) it must have depth and continuity of management;

• viii-
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5) it must have che ability to create substantial amounts 
of credit;

6) it must have sufficient diversity of product and markets.

We consider each of these factors vital and without even one of them, we 
.strongly believe that the ETC concept will fail.

General Seonpm.ic TF actor a Contributing to the Absence of Trading 
Companies in the United States

A rigorous economic analysis of why trading companies never developed 
in the United States was beyond the scope of this study; however, four 
factors were established that have had a significant impact.

1) --The availability of natural resources in the United-States 
. eliminated the need of mercantilist^ policies. The country 

has been generally self-sufficient for the bulk of its needs 
over its entire history.

2) The industrial revolution emerged early in the United States 
which made the efficient acquisition and distribution of 
goods relatively easy and reduced the dependency on imports 
even further.

3) The size of the domestic market meant that manufacturers 
had ample growth opportunities at relatively lower risk.

4) The profit center concept of organizing American co'rp- 
orations resulted in dysfunctional situations when trading 
company concepts were applied to Large manufacturing 
operations.

CONSTRAINTS TO FORMING TRADING COMPANIES IN TEE UNITED 
STATES TODAY

There are three basic kinds of constraints to the formation of trading 
companies: legal, market and competitive, and financial.

Legal Constraints, The Webb-Pomerene Ejoort Trade Act provides 
the legal basis for an American Export Trading Company concept; 
however, it does not provide a legal basis for enforcing che require-
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ments for a successful trading company. Specifically, it does not 
'provide a legal basis for requiring companies to remain associated 
with the trading company for an extended period of time, or for 
selling their products solely to the trading company. The Act does 
provide sufficient freedom Co act as long as the domestic market 
share of association members in sperific industries is not excessive.

In addition we .did not K"H any legislation which prevented the forma 
tion of vertical associations of businesses as long as they do not 
restrain the trade of competitors or monopolize the lines of 
commerce.

Competitive and Market Constraints. We basically found no compe 
titive or market constraints which have prevented trading companies 
from existing in the United States. However, the desire by American 
manufacturers to control markets themselves creates the need for 
a trading company to have significant marketing capability in foreign 
markets if it is to maintain an extended relationship with a manu 
facturer. Without this extended relationship it is impossible for 
a trading company to acquire competitive capability in the market 
place. The need to hava a significant marketing capability leads to 
the oeed for the trading company to be "big."

Financial Constraints. There are substantial flnaflcial constraints 
affecting the ability to create a successful trading company in the 
United States. The financial constraints impact on the ability of 
the trading company to create credit and provide in adequate return on 
investment. In the United States, the ability of a company to create credit 
is strongly related to the level of its net worth." In relation to sales 
potential, a trading company requires a relatively low net worth: thus, 
this situation translates into a relatively small ability to create credit, 
almost regardless of the credit worthiness of the foreiga buyer. Without 
this ability we believe the trading company concept is not feasible in the L". S

The net resvlt of the problem will require that the United States Govern 
ment support the ETC concept. We believe It could be accomplished 
through an extension of guarantee insurance programs provided by TC1A 
or OPIC; however, at this time we <*"^ little support for this device 
within the government.

There are also other constraints, such as the inability of a trading company 
to participate in profits on freight brokerage which detract from the 
profitability at the business.
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THS EXPORT MANAGEMENT COMPANY

In general, the Export Management Company (EMC) i> a firm that aces' 
as the exporting arm for a combination of manufacturers, dealing under/ 
its own name or the name of individual manufacturers. It is the most 
common form of independent export unit found in the United States. It 
can be characterized as small, profitable, efficient, undercapitalized and 
run by entrepreneurs who are generally risk adverse, not inclined 
to build vertically or use DISC or FCIA mechanisms.

EMC s are usually run by people with a good knowledge of specific 
products and methods of international distribution, knowledge of problems 
in international trade and have good credit histories. However, they 
have very high unit costs, are deficient in personnel depth and hence lack 
long-run continuity and provide limited marketing services beyond selling.

With certain exceptions, we do not believe that the EMC provides the 
basis in management skills and distribution networks on which co bui 1 
a viable trading company.

CONCLUSIONS

We believe a trading company concept is a viable means of conducting 
international business in the last quarter of the twentieth century and 
expanding exports from smaller manufacturers. We do not believe, 
however, that the umbrella concept, which envisions groups of manufac 
turers coming together to form export associations, can be made to work.

We believe that the incentive and capital for an American Export Trading 
Company must come from outside the manufacturing sector and it must 
be operationally characterized as follows:

1) it is- integrated in nature and hence more than simply a trader: 
/

21 it deals in imports and third-country trade as well as exports:

3) it is substantially diversified on a product and geographic basis 
and is a medium-sized business inseU:

4) it is a strong financial, as well as marketiag, vehicle;

5) it acts as an independent international department in i:s dealings 
with suppliers:
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01 it i< structured to consist of a head office Mrirere- business unit 
management, administrative and other staff activities are 
performed: a small network of strategically located offices 
globally dispersed; and a network of branches, agencies, 
distributors and correspondents as acorooriate to cover 
individual markets.

It is our judgment that a trading company which meets these character 
istics can overcome the problems involved in initiatiating exports from 
small and medium-sized manufacturers. However, it may be necessary 
for an American Export Trading Company as we have designed it to be 
a quasi-public institution.

Despite our conviction that the ETC concept as we have defined it is a 
viable means of expanding trade, we are sceptical as to the feasibility 
of implementing the concept. Three major problems lead us to this position:

1) The need for manufacturer support - We uncovered virtually
no support for a trading company concept among manufacturers.

2) The need for management expertiae - We are stymied as to 
where the expertise necessary to run these companies might 
come from.

3) The need for goverameni support • A consistent, coherent 
and supportive United States international economic policy 
is absolutely necessary and appears nonexistent.

B SCOMMSNDA TION5

1. Conduct a survey to establish the interest of manufacturers in 
the concept.

2. Develop an FC1A/EX-IM guarantee insurance policy which would give 
hold harmless protection to drafts of selected trading intermediaries 
and provide a means of creating credit.

3. Test the complete concept on two or three of the largest export 
management companies.

4. Remove the inability to participate in profits from freight brokerage 
from all independent export units.

i. Assist the SMC's in establishing standards and a uniform cade of 
conduct.

-ail-
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PART I

PROBLEMS AND APPROACHES TO INTZaNATIONAL TRADE

During the course of this study ov« r thirty small and medium sized manu 
facturers were interviewed* These—firms manufactured products in a wide 
variety of SIC classifications and consisted of nonexporters, marginal ex-

• porters and firms where exports comprised up to 40 percent of total sales. 
We also spoke to several individuals who have conducted surveys on prob 
lems in export expansion and reviewed the findings of their studies.

While the number of interviews conducted by ourselves and others is not 
statistically large, we believe that the findings of our work are representa 
tive of toe concerns about export expansion of the smaller manufacturer.

The first part of this report explores the problems any firm desiring ta 
participate in sales of goods (or services) to foreign countries must over - 
come. We discuss la some detail the factors which contribute to each of 
the problems and the various decision areas or technical area which

• relate to them. We will also discuss the approaches to foreign trade most 
commonly utilized by smaller manufacturers and the advantages and dis 
advantages of each.

SECTION 1 

PaOBL£MS OF INITIATING TNTTgNaTTONa r. THAI-IE"

Most smaller firms are thoroughly familiar with the requirements for 
success in their industry La the United States. They understand :he demands 
of the particular group of customers wSich must be offered, its Jtyie, quality, 
price and a host of other factors. Sales executives understand che channels 
of distribution through which the product moves on its way from the factory 
to the customer. In most cases, they have extensive knowledge of individuals 
and firms operating in the channels of distribution. These executives have a 
grasp of the importance of advertising and promotion, of the most effective 
media, of the level of promotional expenditure which has proved most satis 
factory. Living la the ihadow of government regulations has become second 
nature and management is familiar with whatever laws influence the firm's 
operations.
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This v-a.sc store of knowledge about conditions for success in their United' 
Scaces industry usually results from the collective years of experience 
found in the smaller firm's management team.

In contrast, what is known about conditions for success in foreign markets? 
Smaller company managements usually have little or no experience there. 
The language is different. The currencies are different, fluctuate in 
value, and in some caaes are act convertible. Nothing is known about 
whether markets exist for the company's products and so on.

Deciding to enter foreign markets is very difficult without any knowledge 
or experience. Some companies have gained experience by being suppliers 
to large projects organized by others. In some cases, licensing agree 
ments were established years ago which over time produced managers 
with some level of comfort with foreign markets. And when the time came 
to expand beyond these original commitments, the decisions were less 
traumatic. But for most, who have yet to take their initial step, the area 
is froughs with uncertainty.

la the process of initiating *ad developing an export business, there are 
three major obstacles which a management must overcome.-

Problem I Interest La exporting OB the part of the company manage- 
ment'must reach a level which is sufficient to motivate 
management to ™*ke important resource allocation 
decisions. The resources in the case of the small 
manufacturer may not be large la absolute terms but are 
significant nonetheless. Going into exporting is a 
critical strategic decision and will be made very care 
fully.

Problem- 2 Info morion and know-how about foreign marketsand

exoprtf-ng must be acquire*!. Once a company manage 
ment has decided to seek export business, there is a 
formidable hurdle getting enough information to decide 
where to begin—what markets--anc how to go about it. 
Problems of understanding language and customs, iden 
tifying agents, acquiring the skills to provide necessary 
documentation, etc. when taken together, provide a real 
challenge for a small company. Also, the additional 
or different financing required is troublesome. This 
information and know-how area is the one where most 
have focused who have tried :o help small companies 
export.

-2-
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problem 3 Sufficient experience must be gained in exaorting so that 
foreign market* can become a stable and important 
enough 3art of the business to warrant "aermanent1 ' 
investment. At some point la their development, export 
market] either become established as a. critical elemear 
in the company's future plans or are deemphasiaed as 
being at strategic importance. When a company reaches 
the point where it determines that exporting i* attractive, 
it*, needs undergo a dramatic escalation. Here i* where 
development of management capability and Lnvesment 
In people ""< facilities dedicated to exporting are 
needed to achieve potential and sustain growth. At this 
point today, companies see no alternative to gcing it alone.

The significance of recognizing and understanding these problem* or critical 
point* in the initiation and development of inte rnational trade i* that they 
become the focal points for possible injection of help of one kind or another. 
In relation to an American Export Trading Company, these problems become 
requirement* which any viable trading company concept will have to be 
respon*ive.

Each of these three problem area* will be discussed in some detail. The 
objective of the discussion will b« to explain more full7 the nature of the . 
problems or need* of the small hu*ine*j and develop a basi* for what an 
ETC must do in regard to each problem. Exnibit 1-1 indicate* the varioiu 
deci*ion area* or technical area* that will b« diacn*sed.

Problem 1: INTSBEST IN EXPORTING

A. One of the major obstacles to dramatically increasing the 
numbers of small exporting companies is aroving to these 
companies that exporting is a positive strategic move £or 
them. Companies which hav« decided that they will benefit 
from export market* will not be denied. Those which have 
not thought about it or are uncertain need a lot at pursuading. 
While thi* may aeem like a uieles* generalization, the fact 
is that thi* i* the fundamental problem for many nonexporting 
companies. At one point in our study, we randomly called 
approximately 40 firms «ith under 550 million in sales who 
attended a meeting sponsored by the New Yc-rk Regional Office 
of the Department of Commerce. The purpose of the meeting 
was to get together "interested" marginal or aonexporting 
manufacturers, export management company representatives, 
other export professional*, and speakers in an attempt :o 
help these manufacturers start or increase their exporting 
effort. The interest of these firm* was indicated by their 
decision to attend the meeting.
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Proolem 1 :

PROBLEMS FACING SMALL COMPANIES IN 

INITIATING AND DEVELOPING INTERNATIONAL TRADE

DECISION AND ACTIVITY AREAS 

INTEREST IN EXPORTING

Decision Ann: - Recognition of itrategie value of export markets
— Allocation of resources to exporting
— Decision to enter

Problem 2: INFORMATION AND KNOW-HOW ACQUISITION

Activity Areas: — Marketing Intelligence
— Market Development
— Financing
— Insurance
— Transportation
— Documentation

Decision Areas: • lavel of activity
• Method of market development

Problem 3: "PERMANENT" INVESTMENT IN EXPORTING

Decision Areas: — Commitment of additional resources
— Method of further development

Activity Areas: — Development/acquisition of management
— Development/acquisition of specialists
— Dedicated facilities

EXHIBIT 1-1
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While the meeting may have been an overall sucess, we found 
in our conversations with participants that almost 30 oat of 
the approximate 40 firms we called were not at all interested 
in exporting--but only curious and were not influenced at all 
by the proceedings. Furthermore, a substantial number of 
the marginally exporting companies' (less than 10 percent of 
corporate sales) international sales managers we talked to 
over the coarse of this study cited major problems at getting 
senior ma ni g erne at committed to expanding international pro- 
grains.

As a result of our total interviewing experience, there is Uttie 
evidence that there have been any effective programs to help _ 
marginal and nonexporting firms come to a positive decision 
about exporting. There are a number of factors which con 
tribute to what we label "lack of interest" which must be faced.

1) Exporting must be viewed as offering an attractive 
strategic^ Opportunity which will result in Increased 
jaiet afltj grofltjt Some cos^panies reach this con— 
elusion defensively. I.e. they run out of markets for 
their products domestically and look for new markets 
which will enable them to maintain their momentum. 
These are the companies which will get into the 
export business aggressively with a willingness to 
take risks. They have something to gain and they 
know it. Perhaps it would have been advisable for 
many of those companies to seek export business 
earlier, but as long as there are untapped markets 
at home they generally do not look abroad.

Some companies are introduced to export markets 
gradually so that the decision to export more aggressively 
is easier--there is less uncertainty for them as they hav* 
gained some comfort and experience. But the decision 
to actively seek exports is still one that they will have 
to be convinced is right for business reasons. They 
are convinced by their experience whereby they see 
that export business Is an attractive relative oppor 
tunity; or, like the companies described earlier, 
they develop to the point where they need new markets. 
"Organizers" and Export Management Companies 
play an important role acre because they offer che 
company an opportunity to get their feet wet.

-5-
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la aay event, the management of these.'companies must 
cotne to the point where they believe that export markets 
are a source of desirable business which they cannot 
afford to ignore.

Management must acseat the fact that exporting requires 
a diversion or realloeation of resources. However inodest 
the resources that mast be devoted to exporting seem to 
an outsider, the decisions are of major consequence for 
a small manufacturer. Important considerations Include:

• Management Time

Because of the risks and uncertainties and 
its high visibility, the exporting activity 
demands management time.

Financing

Whether it be debt or equity capital, exporting 
absorbs financing capability, la addition, 
because cf the longer payback periods and 
risk, the financial aspects of business be 
come more complicated.

Capacity

Output that is diverted to exporting is not 
available for domestic markets. This is of 
particular concern when a company has not 
yet reached the limits of its markets at home.

• Staff Support

The comparatively onerous paperwork require 
ments of export business reeuire reassignment 
or addition of clerical and staff help. For 
small companies often under manned this can 
be problematical.

Commiarients to export Is difficult to estabiiit in the son- 
exporting firm and the difficulty is coxnpouncec by the 
uncertainty at dealing in far-away places. Management 
must have a strong conviction ihat the allocations will be 
worthwhile.
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3) Any program to increase the aozr.ber of small and 
medi"™-sized exporting companies must Include a 
method for helping ™ a *ufacturers recognize and evalu 
ate the potential of export on their business. • The ex 
posure represented by exporting is significant for small 
businesses. While the decisions described here are the 
same for large ^"^ small businesses, the exposure is a 
much greater COB earn to the managements a{ the smaller 
enterprises. The consequences for small companies 
are that the decisions to enter export markets will be 
made much more conservatively and the rate of expansim 
in the early phases will be controlled much more closely. 
Most of the efforts which have been directed at these 
companies bave dealt with how to begin exporting rather 
than whether to export. For those who could benefit 
from exporting, the advantages should be pointed out 
early and in a convincing way.

Problem Z: INFORMATION AND KNOW-HOW ACQUISITICN

3. The next major obstacle to companies who have decided to 
export is to acquire the knowledge and skill necessary to 
select the best market opportunities and carry out the 
exporting process. The knowledge "*•* skill required to 
export la not a natural extension of the processes perfected 
to serve the domestic markets. Language, currency, 

i political risk, lack of understanding and affinity for foreign 
markets represent challenges which require new skills * nt* 
attitudes.

Aside from these underlying differences, these are specific 
capabilities required which relate to exporting. These fall 
^nto three categories: informational, relating to developing 
data about foreign market opportunities; financial, under 
standing and using special export-related «~.-.-i~g vehicles; 
and, technical, relating to the specialized "back office" 
requirements of exporting.

1) The exporter must aeeuire information which will 
enable him to make sound decisions about foreign 
sales opeorrunitiea. Which markets around the world 
have potential? Which one or ones should be approached 
P.: as? These are the questions the small or medium - 
sized manufacturer must be in a position to ansver. 
To do this, he must have data about the same kinds o:

52-624 0-79-29
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issuei is for his domestic na rkets. "or a variety of 
reasons the roanufacturer can rarely rely on his own 
ejqperience and data sources are not as readily avail* 
able. The Department of Commerce provides data 
about foreign markets, but often, particularly in the 
case of snail specialized manufacturers, the data is 
too broad and general to be of any use. The kinds of 
market Intelligence data which are needed are for each 
product to be exported in each geographical market or 
country Include:

End-Users

Identification of the H"* 1 users of the 
product including whatever data would 
deHne the market need.

Buying Practices

The requirements of users which the ex 
porter must satisfy and the methods by 
which customers make purchasing decision a 
with which the exporter will need to conform.

Potential Size and Growth

The size In units and value of the market 
represented by the aggregate of end-users: 
also, the rate at which th« market is ex 
pected Co grow.

• Competition

The competitors ia the xrarket, both other ex 
porters ar"^ domestic companies; this includes 
an understanding of competitive capabilities 
and market shares.

Market Structure

The levels of distributions present and :he 
ways in which the markets operate.

-a-
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Trade Considerations

Tariff and nontariff barriers, country 
attitudes, risks, etc. associated with a 
particular country/market; these are 
factors which are unique to exporting which 
a new exporter will leans to haw to under- 
jtmd and deal with—particularly since they 
are of overriding importance.

• Trend*

Changes that are taking place in the market, 
in terms of competitors, market structure 
buying practices, trade condition!, etc.

The exporter must decide how to approach the market 
by evaluating the reasoaable alternatives available,

•There are essentially two fundamental options for the 
Brm to consider: performing the marketing activities 
Itself or letting someone else perform them for it. The 
decision or approach will usually require a trade-off 
between the cost of marketing and the desire to control the 
marketing effort. A detailed examination of the exporter' s 
options appears in Part 1, Section H.

Less than 15% of the manufacturers we interviewed began 
their exporting by utilizing a direct approach: generally, 
became the approach required too great a leap forward 
In understanding and capability and too great an invest 
ment. In fact, even when the smaller sized manufacturer 
has established a pro gram important enough to warrant a 
permanent stafl working in a foreign market, they often 
choose to retain foreign agents so as to take full advantage 
of their knowledge of the market.

The exaorter must develop the capability to meet the 
unique financial requirements of exporting which induce 
different risks, broader use at inte rmediaries, longer 
payment aeriods afld usually the need for acditiosai working 
capital and capital investment. Beyond the uncertainties 
that require thoroughly investigating foreign markets, the 
small or medium-sized company considering exporting will 
be faced with a new and unsettling set of problems in the 
area where he is usually weakest--finance. He will see new 
risks he doesn't understand or like, new financing vehicles

-9-
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and attitudes in the financial community, perhaps the need 
for additional funds and sometimes lower margins. What 
seemed like a good decision may now appear to be more 
trouble than it is worth. More specifically, the new 
exporter is confronted with:

• A Different Risk Matrix

The manufacturer not only is confronted 
with higher marketing risks as a result of 
selling in an area where he may not fully 
be aware of customs * nA practices, but 
often he must accept greater commercial 
risks in dealing with foreign buyers. In 
cases of dispute, legal problems of sectle- 
oaent can be complex. The manufacturer 
must also contend with foreign exchange 
risk which can wipe out or dramatically 
increase the profitability of his sales 
without much, forewarning. There Is 
also the problem of political intervention 
in his business, the creatioa of tariff 
or nontariff barriers which will have i 
dramatic impact on his sales volume and 
hence the stability of his business.

• Broader Use of Intermediaries

In contrast to domestic business, the bulk 
of United States international trade is financed 
by commercial banks. Only a small amount 
of business to foreign businesses is done on 
open account or consignment. The increasing 
use of banking services is also accompanied 
by a corresponding increase in documentation 
of all kinds. There are, of course, ciarees 
for the use of these services, which are un 
necessary in a domestic transaction. In 
creasing the unit costs of interaaetonai sales.

e Longer Payment periods

Most goods destined for foreign siarkets are 
shipped by sea. The bulk of financing arrange 
ments call fo r payment no s oone ? than the

.10-
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goods are accepted by the buyer after 
arrival. The result is that delays Ln payment 
up to six months or more are not uncommon. 
These delays are often extremely difficult 
for the small manufacturer to cope with.

Working Capital and Increased Investment

A direct outcome of longer payment periods 
ia the need for a greater level of working 
capital. The need for specialized staff and 
greater use of intermediaries also increase 
the normal costs of doing business. Often, 
however, additional capital lave a orient is 
called for to support an international sales 
effort, be that in the form of offices or tools 
for such purposes as metrication of tha product.

Margins

Generalities cannot be made about whether 
export is more or less profitable than 
domestic business. Research indicates 
that results are mixed--some businesses 
indicate greater margins for products sold 
in foreign markets compared to domestic 
and some indicate lesser margins. The 
findings are different from company to 
company and vary over time. However, 
there are coats associated with exporting 
which either exceed or are in addition to 
those for domestic markets. In a Conference 
Board Study a comparison of export marketing 
services and. costs between domestic aod 
international activities was made. Among the 
areas where exporting affected margins were:

greater promotional expense in adver 
tising required and for market coverage;

higher discounts and commissions, 
five to eight percent more for foreign 
agents and distributors;
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high costs of ocean freight, sometimes 
iccounting for as much as 25 to 30%
of the final price to the cons-oner;

costs of landing merchandise in the 
foreign port;

greater amounts of paperwork.

Of course, these costs can and often are offset by higher 
prices which can be realized in foreign markets thereby 
allowing the export business to be more profitable. At 
the same time there are companies exporting who price 
below full cost for any number of reasons.

For the beginning company in exporting, the decision as 
to whether to export will be affected greatly by the 
company's evaluation of costs and achievable margins. 
To the extent that management makes the wrong assump 
tions and comes to the wrong conclusions, the decision to 
export is likely to be a negative one.

4) The^ exaprter must have access to or develop the ca-oabUity 
to carry outjthe specialised functions accessary EO support 
e xno rt activity! trana DO rtation, inauranc c L docume atatio a. 
There is a body of specialized know-how necessary to ex 
port. While this knowledge is easy to acquire and can be 
applied by fairly low level personnel it must be either 
provided by third parties such as indirect distributors 
or organizers, or in-house capabilities must be developed.

• Transportation

It is a complicated task. There are hundreals 
of ocean shipping rates by commodity which 
change frequently, which differ in market 
area and direction of trade. It is tfrne- 
conainning and costly to keep up with all 
changes and utilize them to best advantage.

Insurance

There are insurance policies to cover mari 
time risks, damage in shipping and on 
political and coir^nereial default ai foreign

-12-



449

HAY ASSOCIATES

buyers. The availability sometimes depends 
on the country and product--and is costly, 
and ability to modify terms as a result of 
business curriculum may be limited.

• Documentation

There can be an enormous number of 
documents involved in international trade 
which must be compiled, compiled with, and 
maintained including bills of lading, import 
licenses, supporting data for compliance 
with various government sponsored programs 
such as FCIA, other insurance policies for 
maritime risks and other documents necessary 
to support letters of credit when required. 
To avoid payment delays, documentation must 
conform precisely to the terms and conditions 
of sale and this documentation must be 
carefully prepared for each International 
transaction.

Problem 3: "PERMANENT" INVESTMENT IN EXPORTING

C. After a cg^Tpany has gained some experience in exporting, it
facets the decision as to whether :o make more perraanent invest 
ments to develcjg^xport businesj. As has been discussed earlier, 
most companies start small and many start using third parties, 
i. e. indirect distribution or organizers. If all goes well, and 
export business proves to be profitable and offer good growth 
potential, management finds itself with the question of whether 
to intensify efforts and make a greater investment in people and 
facilities. At the same time, it expands the amount of manage 
ment attention it develops to foreign markets.

1) Intensifying export activitiesL_bevond_beginning levels
usually J-nvQlves a ..shift f rom^ine'i^rec^t to direct distribution . 
When companies became convinced of the potential o£ 
exports, they become jealous of :he fees paid to third 
parties and seek to retain these fees for themselves as 
profits. They also conclude that they can promote their 
products better by- developing their own marketing scaif 
capability. This is the rime when the relatioasaio berwee,- 
the company and an indirect distributor who may be 
serving him becomes troubled.

-13-
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Exhibit 1-2 uses the product life cycle' to demonstrate the 
development of interactional markets where Indirect 
distribution (where the firm uses outside marketing 
assistance to sell abroad) is chosen for the Introductory 
Phase; it is often rejected at the beginning of the Results 
Phase. The "rule of thumb'' used is that when sales 
revenues in exports reach the SI million level, the 
manufacturer "goes it alone"; that is, he decides to use 
direct distribution. This break with the intermediary 
results from his objective to gain control, maximize 
his returns and his willingness to begin to invest in a 
permanent exporting capability.

The shift to direct distribution requires the development 
of marketing and support organizations and a r"a na geirient 
capability. Depending upon the method of market develop 
ment selected by the manufacturer, a marketing organiza 
tion of greater or lesser proportions must be established. 
When a manufacturer selects an indirect approach, almost 
no additional marketing organization is required. Once a 
decision to go direct is made, a marketing staff will need 
to b« created: this is usually comprised of an international 
marketing manager, several sales people traveling out 
of the United States and adequate clerical staff. Once 
this change has occurred the nature of the development 
of the exporting activity changes->-it now becomes a 
question of efficiencies, the quality of effort and the 
rate of development that is desired.

-14-
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SECTION 2 

ALTERNATIVE MEANS O~ PARTICIPATION

The two fundamental approaches to export marketing, direct and indirect, 
were introduced in Section I. This section will expand on the approaches 
ind overlay the concerns of smaller manufacturers ia ^Uzing each* 
Because the normal development pattern of international business La the 
United States ends In foreign direct investment, a few comments about 
this activity are also required. In fact, exporting usually continues in 
this g^itl stage of development since direct involvement La foreign markets 
usually means export of parts or sub-assemblies ICM^ often the development 
of new export markets for products that had been previously limited to 
domestic markets.

A. There are four options for the qotentia I exporter to coaslder,
l of which rnay^be ̂ realistic for rnany_Droduets or camp^ie

Initially. The four optioas for approaching exports are discussed 
below in ascending order a( resource commitment. The first 
two options correspond to the indirect approach, the second 
two options correspond to the direct approach.

1) Sales through an "organizer". This type of exporting
is an effective way for a company to begin but is not one 
over which the company usually has much control* Essen 
tially* the organizers come to the companies with oppor 
tunities to sell abroad as a subcontractor or supplier to 
a larger effort. Th* organizer has taken care of finding 
the customer and will be responsible for ^^"41i."g the 
flnanHng abroad, shipping, etc. So while this is export 

• business, from, the standpoint of the tmail mamsfacrarej; 
it makes few of the demands that actual exporting would. 
Organizers are generally larger companies Including 
Trading Companies putting together packages of products 
into systems or turnkey projects. However, for the 
purposes of this analysis, ind tided in this category are all 
forms of unsolicited orders.

-16-
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For the substantial majority of'firms w* interMe-wed 
that are currently exporting, the unsolicited orders from 
companies operating abroad—foreign as well is domestic 
--represented the *j*j**M exposure to Later-national trade.

2) Sales through Indirect distributors. Indirect distributors 
include Export Management Companies (EMC's) and 
Piggyback Exporters (American manufacturers woo dis 
tribute noncompetitive products of the manufacturers 
through their established distribution system*). From 
the standpoint of the small company, they provide a way 
to get exposure in foreign market* without having to 
engage in any_of the market intelligence activities outlined 
above. In both cases, the Indirect distributors act a* 
tnei marketing department covering all activity in 
specified markets. Piggybacked andEMC's have been 

• effective in getting small and medium-sized companies 
,' involved in exporting. In some cases these relationships 

are begun by the EMC's or piggyback*r3 seeking product* 
01 specific kinds or seeking specific manufacturers. In 
the case of EMC'i, the manufacturer can initiate the 
relationship if he learn* about their services, identifies 
those who would be interested in hi* product*, and 
chooses to u*e this method of di*tributtoo,

3) Sales through direct disrtributera. The small company also 
ha* the option of going through direct dixtributors, that is. 
Identifying and calirting agents in foreign markets -with 
whom he will deal directly. To do this properly, however, 
the company most go through the market evaluation and 
selection step* described previously a* well a* search 
for and decide on agent*. Generally, these are tsne- 
eon*uming and formidable taik* which cau*e the company 
to delay entry into foreign markets—for reason* di*ca*sed 
earlier—or do ruch a poor job of entry that the export 
effort is discouraged and abandoned. This option La one 
where the company has total freedom to select whatever 
level* of activity are appropriate and whatever markets 
and agent*. It i* mo*t successful when the person in 
the company directing the effort has had substantial ex 
perience in the appropriate product/market* abroad.

-17-
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4) SaJ.es direct to end-usgrs. This option can be executed in 
several ways. Companies can eater into licencing agree 
ments with foreign manufacturers which generally enable 
the domestic company co participate in-foreign markets 
without concern for much of special services normally 
required with shipment of goods. The experience of 
many companies, however, is that these prove not to 
be satisfactory arrangements and often the ability to 
capture market potential is lost. Many firms who have 
licensed have found that they have created a competitor 
in the process. A second option for achieving direct 
distribution is joint venturing with a. foreign firm, be 
it a manufacturer or a distributor. This again enables 
the domestic partner to reduce the ajnount of export- 
related work that is required by transferring it to the 
foreign partner. The third and most extreme situation 
is where the company involves itself directly in the 
foreign markets with the end -users. This involvement 
may vary from sending traveling salesmen from United 
States offices--to having permanent staff and facilities 
In foreign markets.

The four options of approach are arrayed in Exhibit 1-3. The 
methods of participation are related in this Exhibit to the 
phases of export development which we describe 4s the 
Introductory Phase, the Results Phase, and the Investment 
Phase. The first two of these phases were discussed 
•briefly earlier. The third, phase is added to help define the 
period in which a company seeks to consolidate its successes 
from earlier efforts and leverage its position in the export 
markets by investing in permanent facilities in foreign 
markets to establish its presence. Until a company makes 
such investments, it can never have a solid foothold pre 
venting fr«* *-**4 e%sy entry by other competitors.

The significance of looking at the full range of alternatives 
and the pattern of development of exporting and international 
business in this way is to better understand where and how an 
American Export Trading Company concept will need ta fit in. 
An Export Trading Company must aid management in achieving 
their objectives, must substitute or supplement organizational 
capabilities and must fit into or alter in a natural way the 
iormai pattern of Sow of development of export activities.

-18-
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3. As soon as he can see momentum building in.export3, the 
American manager will opt for "golagir alone'' la order :o 
gain control over activity and profit. This shift which 
probably takes place sooner than it should in many cases 
is as much a sociological phenomenon as a careful, analytical, 
decision-making process. Undoubtedly, American manage rs 
are different than others in other parts of the world In this 
regard and certainly their attitude contributes to toe lack of 
prosperity of a "trading class. " Time and time again this 
theme comes through while discussing the Export Trading 
Company concept with manufacturers, small and big alike.

Nonetheless, ia deciding among the alternative ways to begin 
add develop the potential of international markets, the manage 
ment of a small company must prioritize and choose based 
on considerations of cost, control and requirements oa 
management time. Exhibit 1-4 highlights the advantages and - 
disadvantages of the alternative method* of developing 
markeu in these terms. ...

C, The coat of exporting ia oerceivgd bv manufacture rs as
related to control: "At what cost will it pay to do it ourselves? ' 
The cost per Mint of goods exported begins low, rises, and 
then declines as the exporter moves from indirect to direct 
distribution and grows to achieve scale economies. In 
absolute terms, the cost of exporting rises through the same 
steps.

Since the exporter desires to control the export activity at the 
earliest opportunity, he decides ta switch as soon as the 
absolute cost of the commission reaches a point which he 
thinks equates to hiring his own export manager or sales 
force. He uses as a rationale that a full-clme person could 
provide better coverage than the indirect distribution. But 
very often the real motivation is simply to depend oa fewer 
intermediaries--and share the proceeds with fewer people. 
This tendency is undoubtedly underscored by the low level 
of performance of the intermediaries who themselves are 
often small organizations of limited time and calent.
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D. The control over exports is least in the early** stages and 
increases in every stage after-that. Because of inirial 
uncertainty, stability and commitment to exporting* companies 
tend to consider the Indirect distribution as a way to get started-- 
and a rather unnatural, certainly temporary, state of affairs. 
As we will document in Part IV, this is a well-known fact 
of life for Export Management Companies, bat it is also a 
critical cause of the absence of a more influential trading 
segment in our economy. Because there is a natural ceiling 
on the size to which most companies will grow under a trading 
Intermediary, the EMC, for example, cannot benefit from 
any of the scale economies of its customers. EMC'3 must 
always deal in many small accounts and must always expend 
significant effort in developing new relationships with manu 
facturers to replenish those "graduating" from the other end. 
Unless a trading company can increase its longevity with 
customers through greater and visible competency or through 
clearly lower unit costs, it will fall prey Co the same 
limiting factors. The central notion is control as the 
dominant coasideratioa of United States managers actions. 
Any successful program to affect exports must understand 
this phenomenon and accommodate it.

E. The recmrementa for management expertise and timr increases 
as indirect distribution is replaced with direct distribution 
and eveat"*Hy marketing directly with customers. To a large 
extent, indirect distributors, organizers and licensing arrange 
ments can be "-management for hire. " The exporter using these 
vehicles needs to make only certain strategic decisions and 
then can tarn over much of the implementation to the intermediary. 
A: first, management is one of the scarcest resources for the 
small company, and they are anxious to have significant help. 
But as exporting proves itself and the decisions are made to take 
control, the companies are more *•**•" willing to create manage 
ment positions and the evolution of the management process 
occurs.

At this point in the report it is thus clear that the best time for a trading 
intermediary to approach a manufacturer to offer his services is before 
the manufacturer starts exporting and establishes control over the marketing 
effort. In the Initial stage of foreiga market penetration the economic and 
resource limitations of smaller companies naturally create the opportunity 
for domestic penetrations by a trading company mechanism.
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PART II

TH5 TRADING COMPANY CONCEPT

The first part of this report explored the problems any- 
firm desiring to participate ia sales of goods (aad services) 
to foreiga couatries must overcome aad the various meaas 
utilized. The aature of the problems to b* overcome de 
termine the alternative organizational structures that are 
appropriate to achieve the purposes of the firm.

Ia this part of the report, we will discuss ia depth oae 
structural respoase to overcome the problems of inter- 
aitioaal trade, the trading compaay. We will briefly 
explain the modera origins of the concept, the various 
forms of trading companies, the necessary tasks it most 
perform aad characteristics it must possess to success 
fully overcome problems ia international trade aad basic 
economic reasons why this structural form is largely 
missing from the United States today.

We believe that it is extremely important to understand the 
history of trading companies because the feasibility/creation 
of these companies la other couatries was largely a function 
of the environments within Chose countries aad priorities 
established by their governments. Any attempt to create aa 
American Export Trading Company must likewise bridge the 
interest gaps between the public aad private sectors.

52-624 0-79-30
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SECTION I 

THE HISTORY AND NATURE OF THE MODERN TRADING COMPANY

Thrgji_ghout^the world's commercial history, grading 
companies ^ave been an important channel for :fae flow 
of gooda_rlinked to the needs of merchants eo rjtduee 
risks. As early as the Eleventh Century,, the city-state 
of Venice had established a thriving trade with Asia. 
Strictly speaking, the trade of this period was not carried 
on by "companies" but families; however, the concept of 
a joint-stock venture whose task was to acquire manu 
factured goods or commodities from one party and 
transport them to distant locations for sale--a trading 
company if you will--emerged shortly thereafter. By 
the time of Columbus, Oriental products were highly 
valued all over Europe. Spices such as pepper, cinnamon, 
ginger, nutmeg and cloves were in great demand. 
Europeans also prized tropical foods like rice, figs and 
oranges as well as perfuzn«s--often used a* a substitute 
for soap--raw silk, cotton, rugs, damask, dye stuffs, 
fine steel products, precious stones and various drugs. 
Europeans energetically sought goods to offer in exchange, ' 
such as woolen cloth, furs and lumber,

The cost of trading goods over long distances, however 
was extremely high. To transport spices from the Indies, 
silk from China, or rugs, cloth and fine steel from the 
Middle East entailed much time and risk. The combined 
sea-land routes were long and complicated, with pirates 
or highway robbers a constant threat. Every major 
landowner through whose territory the caravans passed 
demanded some compensation. Few merchants actually 
operated on a continental scale; typically goods passed from 
hand-to-hand many times with each middleman taking a 
profit.

3y the Fifteenth Century, merchants in Europe began to 
look for a cheaper way of obtaining Oriental products and 
the era of the trading company was about to begin. The 
trading company concept was to become a major tool for 
obtaining economic growth for most European countries and 
Japan, bu: conspicuously absent as a major force in the 
United States.

-Z4-
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3. The beginnings o£ the_Eu_rggeaa trading company concept 
ar^intlmately linked to the theory of mercantilism. 
During the Sixteenth, Seventeenth a.ad Eighteenth 
Centuries, according to prevailing opinion all over 
Western Europe, colonies were important for a variety 
of economic reasons. Economic thinkers believed that 
the possession of gold and silver was the beat barometer 
of national prosperity. This theory called mercantilism 
led European powers to s«ek colonies as neither of these 
precious mecala were available in any quantity in 
Europe. The predominance of Sixteenth Ceatery Spain 
seemed to contemporaries to prove the importance of 
these precious metals in achieving national power. Later 
on, the theory wad extended to include the concept of "the 

. favorable trade balance" and mercantilism came to 
j mean concentrating on producing for export and limiting • 

• imports of ordinary goods and services in every way 
possible. Thus, even colonies that did not contain 
precious metals were valuable if they yielded raw materials 
that would otherwise have to be purchased from foreign 
sources or U they provided markets for the manufactured 
products of the mother country.

The capital and risks to that capital necessary to colonize 
an empire and create trade were greater than any 
individual's capability, including the monarchy. Organiz 
ations, known as joint-stock companies, the ancestors of 
modern trading companies, were form«d to colonize and 
create trade. These joint*stock companies enabled groups 
of investors and merchants to pool their capital aod limit 
individual risks.

C. A threat to Japan's national survival djrjsetly influenced 
the creation and development of its unique^ General Trad 
ing Companies. The strong commitment to the mercan- 
tilistic policies of the era had pushed the European powers 
and even the United States into Asia by the mid-Nineteenth 
Century. By the late 1360's, Japan was one of the few 
countries in East Asia yet to be conquered. The threat of 
conquejt by European powers, among other reasons, led 
a small group of men to overthrow the decaying Tokugawa 
feudal system that had ruled Japan for over two hundred 
years and initiate what is called the Meiji Restoration. 
One'of the first priorities of the Meiji leadership was to 
build sufficient military strength to ensure Japan's sur 
vival. Previous encounters with the weaponry of the West

-25-
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led the new government leaders to the conclusion 
that Japan must industrialize in order Co build a 
modern armed forces. The importance of exports 
quickly became manifest, Japan needed exports to 
pay ioT modern weapons and machines, to send 
Japanese abroad for training and to hire foreign 
advisors to help ia the industrialisation process. A 
period of exploration by foreign agents quickly taught 
the Japanese that foreign trade required specialized 
technological knowledge, familiarity with foreign 
markets and financial resources. In 1872, with act 
ive encouragement by the Meiji leadership, Mitsui, 
which had been.a successful merchant family for many 
years, became the first Japanese trading company. 
However, for a decade or so, Japanese trading com 
panies were not much different than the earlier British 
trading companies.

1) The Jaoaneae Government took an active role opt
only in the financing but also ia the operation of the 
industrial sector from its initiation. A few 
of the more progressive families within the 
Tokugawa fuedal system had started modern 
industrial enterprises prior to the Restoration 
over which they maintained direct control. Since 
most of the Meiji leadership came from these fam 
ilies, the idea of government leadership in industry 
was intrinsic to them. The new national government 
took over the businesses started by the feudal families 
and pioneered dew businesses in industries such as 
railroads, mining and. shipbuilding,

2) The unique industrial gr cms .structure stemmed frorn 
a decision made byjhe Japanese government in 1380 
to divest itself of the entergris_es it bad initiated. 
Despite the fact that the Meiji government actively 
participated in international expositions around the 
world, gave numerous studies to newly established 
companies for international trade aod established 
banks and insurance companies, the effect of this 
assistance was slow to emerge. Profits were small 
and there was a consensus that the government needed 
to devote its total efforts coward making broad economic 
policies rather than initiating and managing specific 
businesses. 3y this time a small group of businessmen 
close to the government leaders had emerged, however,
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and could be depended oa to serve as an instrument 
of the national will.' The ruling elite choie Co favor 
this small group of businessmen including the leaden 
of Mitsui and Mitsubishi. The government enterprises 

• were sold at low cost to these family-owned firms. 
heavy subsidies were provided for the development 
of key industries and protection against import 
competition was strengthened. These family-owned" 
companies evolved gradually into a unique Japanese 

' ' institution--the Zaibatsu—• giant diversified companies ' 
under the control of a family-owned holding company. 
Over a period of two to three decades, with extensive 
government support, these groups came to include banks, 
insurance companies, shipping firms, a large number 
of manufacturers, and of course trading companies. 
It is important to note that the Trading Company was 
not the controlling element of the industrial group. 
This was the concern of the family-run holding company. 
Further, these groups should oat be thought of as in 
tegrated, but self-sufficient. The trading company 
came lato being because it dida't make economic sense 
for the family to run a large number of separate dis 
tribution systems, especially in international trade 
where quantity buying of a variety of raw materials for 
many of their businesses was called lor.

D. Thej,stgqndlng^growth of jhe Jaoaaesjs General T_r_ad_ing__Cott^ 
panics or "Sogo Shoaha." is due to jheir^ diygct and ̂ indirect 
eontrgl^gver the survival acd growth of much of Japan's 
manufacturing sector. Over time, the Zaibatsu trading 
companies developed the skills to mobilize a large a umber 
of small industries which would shortly prove to be their 
real source of growth. The relationship between the 
trading companies and small firms became known as 

; "Keiratiu. " The trading company supplied its Keiretsu with 
i raw materials, a broad range of management assistance, 

"""^ and most importantly, credit. In turn the Keiretsu allowed 
the trading company to develop markets and sell its prod- 
acts abroad--albeit with strong government control tend 
ing to restrict export licenses to these few family companies.

Examining the growth of the trading companies from the 
beginning of World War 1 to 19*0. however, it appears 
that the ability of these companies to obtain aad create 
credit was their principal source of growth. The com 
mercial environment of this era could be described as 
explosive growth in industrial capacity curing the war
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years, followed by a recession in the Later half of the 1920's. 
Then in 1927, Japan experienced a bank panic which.saw the 
demise of some of the largest as well as the smallest banks. 
The beginning of the 1930's brought with it the depression 
and finally the period was closed by rapid industrial expan 
sion la preparation for war.

By the late 19ZO's the turbulent economic events had caused 
a dual s true rare In the capital markets of Japan to appear. 
The large firms, among them Zaibatsu-related firms, 
obtained both capital and short-term credit from the banks 
in both good times and bad. In good times, the larger firms 
were the banks' most favored customers; In bad times, the 
banks couldn't afford to withhold credit to these large firms 
where most of their credit risk was placed. For small and 
medium-sized firms, this situation was entirely different. 
When the economy was booming, they could obtain credit only 
after the financial needs of the larger firms had been met and 
when the economy was down, they were the first to be denied. 
Such a difference in credit availability had a profound impact 
on the business community in Japan, a a well over half the 
corporate capital i* borrowed from banks rather than from 
issuing stock.

Thus, during the 25 year period between 1914 and 1940, 
many small and medium-sized firms either chose or were 
forced to become "child" firms of the Zaibatsu to have access 
to capital. During the same period, Mitsui's equity capital 
rose from-less than 37 million yen to over 213 million yen and 
its "created credit" (accounts payable and notes outstanding) 
rose from 73 million yen to 569 million yen.

The modern European trading egmganie^s ^emerged, from the 
opportunities created bv imperialistic expansion, A good 
example of how and why European trading companies grew is 
provided by Inchcape and Company Limited. The group is 
headquartered in London with subsidiaries scattered throughout 
the Near and Far East, Africa and the Caribbean—principally 
former British territories. As a group today it is engaged is: 
motor vehicle distribution and assembly; snipping, marine 
service and lighterage; timber and construction; engineering; 
tea production; investment trusts; insurance broking; and 
merchant banking. They are general merchants, agents and 
secretaries.

-28-
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This particular trading company had its origins like a great 
number of other British trading companies in the Nine 
teenth. Century. The two major Ingredients which accounted 
for the company's development were the Empire and :he Scots, 
Both were essential. Scotland had long produced conscientious, 
bright and business-oriented young rnea far in excess of its 
ability to absorb them. In the Nineteenth Century as che young 
Scot looked about for opportunity, the growing British Empire-- 
particularly India, Africa and the Far 3ast--offered an 
attractive option (it was the equivalent of "go West young man"). 
It took very little capital to set up a trading business In these 
locations and British shorter a were prepared to take some 
chances as were the money lenders in the Bazaars and the 
shipping companies who needed the traffic.

Unlike the Jagaaese^radiag companies that grew through 
controlling manufacturers rather directly, che European 
trading cojnpanies grew by "egntrolUng'^gnd^rn.arkets, the 
avenue of manufacturing growth. In their early years, both 
the European and Asian trading companies operated somewhat 
similarly; however, their ability to survive and the relative 
differences in size which were to emerge are clearly related 
to the differences between the two in their relationships to 
th« coanufactaring sector.

A strong tie was created between th« European trading 
companies and their manufacturer suppliers through extremely 
strong market-back knowledge. Over the years, investments 
in infrastructure gave the trading companies such a he ads tart 
in the marketplace that only a determined and expensive effort 
by the manufacturers could be expected to produce better 
results. Manufacturers, however, were not limited by such 
structural considerations as a two-tier banking system and had 
the option of going direct to end-users if desired. Thus, 
absolute control over manufacturers was nonexistent except 
in those cases in which the trading company was formed by 
a manufacturer primarily to distribute its own products, e.g. 
Unilever.

Trading companies succeeded InL countries where export trace 
was considered vital. It has b*en mentioned, bu: it muse be 
explicitly stated, that trading companies reached their most

strong proponents of export trade. Just as important, 
trading was respected as a legitimate profession, cistiac:

-Z9-
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from manufacturing la chosa countries. In neither Japaa 
nor Europe would trading companies hava baan .'or—-od 
without the direct support of tha various goveraments.

An important observation to aota from this section is chat 
the trading companies did not Und to amarga as a result 01 
tha interest of manufacturers, but rather some outside 
source. la tha case of tha Japanese industrial group, it was 
the family owaers who desired these companies in order to 
minimise purchase «xpeasas. la the case of the British 
example, it was the desire of the entrepreneur to carve 
out an assteace in a new land.
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SECTION 2

VARIOUS FORMS OF TRADING VEHICLES

Up to this point, the term. "Trading Company" has cot been defined. 
This is because there is not really one definition which is all inclusive. 
In fact, there are a number of forms which a trading company or 
"independent export unit" can take. There La, however, a relation 
between the form a trading company can take and the business problems 
it should be expected to solve--the more business problems a trading 
company solves, the bigger it will be.

This section will define specific kinds of independent export units, the 
nature of their operations, organizational structures and other 
characteristics. We will reserve the title "trading company to our own 
concept unless it is specifically being applied to the Japanese variety. 
Exhibit H-l defines the various kinds of independent export units found In the 
U.S. today.

A. There are three fundamental-forms of independent export units. 
Despite numerous variations on a theme, independent 
export units can be classified as one of three types:

1) Associative Types
2) Middleman Types
3) Integrated Types

Each type has unique characteristics and capabilities. The 
first two have been relatively common in the United States, 
while practically none of the last cype have ever existed 
domestically.

1) Associative export units are typically sales organizations 
acting on behalf of groups of firms inthe^ame industry 
solely^tp^fl^eneraje foreign business. The most well-known 
examples of associative organizations in the United 
States are the Webb-Fomerene associations. Webb- 
Pomerene associations are groups of firms which 
combine their resources for the sole purpose of engaging 
in export trade and exempted from provisions o« th« 
Sherman Act. Since the law was enacted in 1913, ZoO 
Webb-?oraerene associations have b««a created. How* 
ever, at present, ther* are 'iiiy 34 operating. A
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ntitrust 
ct.

detailed examination of the Act and issyes relating to 
the disastrous decline in number of Webb Associations 
is provided in Part Hi-Section 1. At this- time, if is 
sufficient to note that several recommendations of the 
Federal Trade Commission and a handful of court 
decisions have generally restricted the ambit of la^itj 
exemptions initially believed to be generated by ;he A 
Exhibit n-2 lists the Webb-Pomerene Associates 
currently operating under F. T. C. supervision,

\ Associative organizations generally do not take title
* to the goods they market abroad. Thus all financial 

risk is shared by the firms -which comprise the associa 
tion. This is an important distinction for, as we shall 
explain shortly, the acceptance of tide by a trading 
company sharply impacts on the size such an organiza 
tion can reach in the United States. It is also important 
to note that the relationship between the associative 
organization and its suppliers is extremely strong; 
in fact, the company exists only to serve the marketing 
needs of its suppliers-which are its sole owners as well,

Associative organizations, both domestic and foreign, 
tend to be horizontally integrated companies consisting 

i solely of competitors in one industry, although the Webb- 
J Poraerene Act does not in any way prohibit the formation 

of vertically integrated or multi-industry companies. 
Furthermore, successful associative :rading companies 
generally tend to deal in standard commodities such as 
food, wood *nd paper products. Indeed, the horizontal 
nature of an associative trading company has had a strong 
impact on limiting its usefulness to dealing in basic 
commodities. The basic marketing strategy of most 
American manufacturers rests heavily on the concept 
of product differentiation and use of brand names. Many 
manufacturers haw avoided or quickly terminated joint 
exporting because they are unwilling to blend the individual 
image they have developed, sometimes over decades, 
with that of their competitors into a common associative 
image.

A typical associative organization has no or few sales 
offices located in foreign countries. Most act only as
- -'-iring house for international sales. Operational

rt is given the association in the form of rr.ernner-
a clea 
suppo 
ship dues.
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EXHIBIT 11-2

ASSOCIATIONS REGISTERED UNDER THE 
WEB8-POMEHENE EXPORT TRADE ACT

ASSOCIATIONS

AFRAM FILMS. INC.
AMATEX EXPORT TRADE ASSOCIATION. INC. 
AMERICAN ALFALFA EXPORT CORPORATION 
AMERICAN MOTION PICTURE EXPORT CO.

(Africa). INC
AMERICAN RAILWAY CAR EXPORT ASSOCIATION 
AMERICAN WOOD CHIP EXPORT ASSOCIATION 
AMERTOOL SERVICES CORP. 
AMTAN. LTD.
ANTHRACITE EXPORT ASSOCIATION 
CALIFORNIA DRIED FRUIT ASSOCIATION 
CALIFORNIA RICE EXPORT ASSOCIATION 
FLOUR MILLERS' EXPORT ASSOCIATION
FOURDRINIER WIRE CLOTH EXPORT 

ASSOCIATION
KAOLIN CLAY EXPORT, INC 
MOTION PICTURE EXPORT ASSOCIATION OF 

AMERICA. INC
NORTH COAST EXPORT COMPANY 
NORTHWEST DRIED. FRUIT ASSOCIATION 
OHIO ALFALFA EXPORT CORP.

PACIFIC AGRICULTURAL COOPERATIVE FOR 
EXPORT. INC

PACIFIC COAST AGRICULTURAL EXPORT 
ASSOCIATION

PACIFIC COAST FOOD EXPORT ASSOCIATION 
PENCIL INDUSTRY EXPORT ASSOCIATION 
PHOSPHATE CHEMICALS EXPORT ASSOCIATION 
PHOSPHATE ROCK EXPORT ASSOCIATION 
PLUTONIUM EXPORT ASSOCIATION 
PLYWOOD INTERNATIONAL 
POTASH EXPORT ASSOCIATION. INC 
PULP, PAPER & PAPERBOARD EXPORT 

ASSOCIATION of the UNITED STATES 
SULPHUR EXPORT CORPORATION 
TAL:V=X EXPORT CORPORATION 
USA-7 HX
VEG~A3L£ OIL EXPORT CORPORATION 
WALNUT EXPORT SALES COMPANY. INC. 
WOOD FIBRE EXPORT INC

PRODUCT

Motion Picture Films
Textile Machinery
Alfalfa
Motion Picture Films

Railway Car
Wood Chips
Machinery
Luther and Lsather Products
Anthracite Coal
Dried Fruit
Rica and By-products
Flour
Wire Cloth

Kaolin Clay and other Products 
Motion Picture Film

Wood Chips and Saw Dun
Dried Fruit
Dehydrated Alfalfa and Suncured Alfalfa in
Meai or Peiletted Form
Fruit and Nats

Dried Fruit

Food
Pencils and Pens
Phosphate Chemicals
Phosphata Rock
Plutonium
Plywood
Potash
Paper and Tall Oil

Crude Sulphur
Animal and Marine By-produca
Textile Products
Soybean Oil and Related Products
Walnut Lumber. Logs Veneer, and some Oak
Wood Chips

Source: Federal Trade Commission
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An interesting exception to the horizontally integrated 
associative corr.ganv is Arnatex £xpor> Trade Associa-. 
tion. This association represents approximately 31 
member manufacturers. It la a nonprofit Webb- 
Pomereae Association organized solely to generate 
textile machinery export sales.

Amatex acts aj a general sales agent for members 
participating in its export sales contracts. It is 
designed to provide and service full projects and 
turn-key operations such as complete spinning mills, 
weaving mill*, fully integrated mills to include 
dyeing and finishing and others. Arnatex will design, 
engineer, sell, negotiate and erect complete textile 
mill projects, but by law, it supplements and does not 
necessarily replace the export activities of its 
member companies.

The association has at least two and usually more 
members'in each of the four textile manufacturing 
areas; spinning, preparatory, weaving and dyeing and 
finishing. When a project is identified, and this can 
happen through Amatex* s effort* or those of a member 
company, Anoatex will request bids from all of its 
members. The decision as to which manufacturers 
are to be used is, whenever possible, left up to the 
buyer. Amatex will only make a choice when necessary. 
Any company may submit a bid directly to the buyer 
as. well as through Amatex.

The advantage for a manufacturer to use A mat ex is 
that the association has a total mill capability while none 
of the manufacturers do. It also has the ability to pull a 
project together which is important when dealing with 
highly individualistic companies. The weakness of the 
association is felt by its management to be limited 
growth through lack of financing ability. Title never 
passes to Amatex and the credit is supported by the 
manufacturers. But when'domestic sales are op, 
manufacturers leave as sooa as pos-jlbta (they must 
join for a period of 2^ years). They return in hard 
times. Thus, the tie to the manufacturer who supplies 
the trading vehicle is less than might be anticipated.
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Middleman exaort units are firms which mav aci as 
commission r eor e a entatiyes__or'export distributers^ 
for several firms f__ typically in allied but aon competitive 
businesses. This form of export unit is the most common 
found in the U. S. today. Over 600 different companies 
of this kind are listed with the Department of Commerce. 
Professional organizacions representing the interests \ 
of these firms believe that over 1, 000 Export Management • 
Companies, as these middleman companies are referred ,' 
to in the U. 5., are currently operating. In the past, 
however, there have been and in-Europe today there 
still are a number of names used to denote export 
trading companies of the middleman sort including: 
export merchants, export brokers, combination export 1, 
managers and manufacturer's export representatives /' 
to name « few. The terms used to distinguish the 
various kinds have never been precise or mutually 
exclusive. In general, however, all these firms 
act as either commission representatives or export 
distributors or both.

When they act as commission representatives of a 
company they are usually agents pursuing, closing and 
processing export sales under their representative 
names and take very little business risk. Usually they 
are compensated by commissions on the foreign sales. 
When the export trading company acts as an export --. 
distributor, he performs the same marketing tasks as 
the commission representatives, but he also takes title . 
to goods, assumes the financial risks of foreign accounts 
and sometimes integrates forward into warehousing and 
fabricating and la paid by mark-up. "^

Part IV of this report examines in detail the Export 
Management Company. At this point, however, it is of 
interest bo note that most CMC s have no foreign sales 
offices, but sell to independent foreign distributors who 
distribute and service the products themselves. They 
do not tend to distribute exported products directly to 
end-users. Also of interest is the fact that for a large 
EMC, the ratio of Long term debt to net worth ruas 
between 20 and 30% and the ratio of accounts receivable 
to net worth is about three to one. The largest EMC sales 
level we are aware of ia approximately 350,000,000. To" 
our knowledge, no ZMC Has ever been founded by a group 
of manufacturers to service their expor: needs.
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3) Integrated Trading Companies are
bv the British and Japanese grading companies which 
combine middleman hinctioos for a larger number 
of industries and a direct marketing capability.

The Jaoanese Tradins Comoanv
The "Sogo Shosha", or general trading companies of 
Japan, have ao exact counterpart anywhere else ia 
the world and the words "trading company" have almost 
become synonomous with them. Each of the ten 
largest trading companies include in their main busi 
ness lines export, import and domestic sales of 
product linea and services that literally span the 
breadth of man's activities. For example, almost all 
of the largest trading companies have extensive 
dealings in iron and steel, machinery, textiles, oil 
and gas, chemicals, food a, general merchandise, 
construction, real estate, leasing and insurance. Some 
of the reasons which led to this situation were discussed 
in Part H. Section 1.

One of the outstanding features of a Soga Shosha is 
their proven ability to obtain immense economies of 
scale in transportation, warehousing and other impor 
tant areas of international trade, simultaneously 
diversifying business risk through the large number of 

', products it markets and transactions it makes. The 
j diversification of business risk and size of these com- 
i panies are important elements in its ability to secure'" 
\ adequate financing for Us operations.

Another distinctive feature of the Sogo Shosha is their 
ability to provide all the information and know-how 
required to set up major projects in such diverse 
fields as recreation, housing, regional development, 
education, medicine and fashion.

la Japan, the production function has been divorced 
from the international marketing function for most of 
industry. As a result, the Sogo Shosha have grown 
to enormous size. Exhibit II-3 shows the size of the 
ten largest general trading companies in Fiscal 19*2 
(the latest year for which a large quantity of translated
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EXHIBIT 11-3

SALES OF THE TEN LARGEST

JAPANESE TRADING COMPANIES

FISCAL 1972

aiLUONS'OF YEN

Mitsubishi

Mitsui

Manjboni

C Itoh

Sumttomo

Nissho Iwai

Torntn

Kanemanu-Ooshu

Ataka

Nichimen

MILLIONS

Yen

5182

4956

3400

3174

241 5

2393

1351

1193

1165

1164

OF DOLLARS

Sites

dollar*

18,297

17.500

12.026

11.207

8.496

3,467

5,471

4.215

4,125

4,124

TOTAL 26.592 93,938

Soum: Yukasnofttn Hokokusho

S«MS in U^. dollar) Otrwcen 4,72 -9/72 m OHIO on 51/Y 308 •xenang* nn

SaiM Mrwttn 10/77 - 3/73 are bastd on j nu of S1 Y265

ltwo rttts uiM bieauu of friding Camoany oraciiCM) 

Nati: Strictly souKing, only trt« Ytn fifum art ae=urati sun for camoarison.

52-624 0-79-31
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statistics are available). Sales in the Japanese. 
fiscal year 1972 (April 1 to March 31, 1973) 
totaled S94 billion or about 30% of Japan's GN? 
and slightly more than twice the size of the govern 
ment's budget. These firms were responsible for

\ 51% of total exports and 63% of total imports during
J Fiscal 1972.

The worldwide sales networks of the ten Largest 
trading companies is likewise impressive. In 1973, 
the Sogo Sbosha had over 300 offices worldwide and 
almost S t OOO employees stationed abroad. Exhibit II-4 
shows the multinational commercial presence of these 
companies.

The organization structure of Marufaeni Inc. , the 
third largest Sogo Shosha, ic shown in Exhibit II-5, 
As can be seen, the company is divided into product 
groups and staZf groups. The division most unique 
to the company and general trading companies is the 
Coordination Division. This division Is responsible 
for formulating middle and long-range managerial 
plans. These are comprehensive business programs 
based on domestic and international research. Here 
the daily activities of office apd subsidiaries around 
the world are monitored. These activities include 
import-export freight operations, intermodal trans 
portation and insurance arrangements.

Today, each general trading company is the cucleus 
of a core of industrial groups. Exhibit 11-6 shows the 
enterprises belonging to the Mitsui Group, among which 
there are differences according to historical background, 
extent of participation in group investments and eco 
nomic ties. The enterprises listed in this exhibit have 
a close relationship with Mitsui financing institutions 
centering on the Mitsui Bank, conduct Large economic 
transactions with Mitsui & Company, the general 
trading company, and are members of the Mitsui Group's 
policy making bodies, the "Getsuyo-kai'' (Monday 
Conference) ind "Nimoku-kai 1 ' (Mitsui Public Seialioas 
Committee). Also included in the Mitsui Croup are a 
large number of Large and small domestic enterprises 
and various kinds of joint venture companies with foreign 
firms; however, the firms listed here are :hose having 
a comparatively close relationship with :he Group.
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EXHIBIT 11-4

THE MULTINATIONAL COMMERCIAL PRESENCE
OF THE 10 LEADING TRADING COMPANIES.

MARCH 31, 1973"

Subunits of
tin Branches

CoiYip8ny

Mitsubishi

Mitsui

Marubeni

C. rtoh

Nissho-lwai

Sumitafflo

Tomen

Nichimen

Kanemaisu-Gosha

Ataka

Branches

14

15

15

3

5

8

9

9

6

6

Wholly-
Owrwd

Subsidiaries

23

20

17

11

12

10

11

12

9

7

or Branches
of ftt

Subsidiaries

32

79

65

90

87

S3

53

46

44

50

Number of
PenontwJ
fruni ttw
Parwrt

Company

763

302

592

584

560

476

334

306

330

234

Number
of Local

Personnel

2.460

2.133

2.041

' 1,500

1,120

973

632

572

350

407

Sou/o: Camojny rtegrds.

*7Ti«» •nrnin indudi only thOM tstabliihtd tor gcntrat tratiing.



478

ORGANIZATION STRUCTURE
MARUBENI CORPORATION

EXHIBIT II - 5
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EXHIBIT II -8 

List Of Mitsui Group Members And Related Enterprises

3rtc.itts inaictt? m»motrsnio '» vtnota 'fitn-yreuo camm/rr»e metrmyi. (G) stgttds for 
'fti. (Nl j;f/irfj 'or Nimoku-xii *nd (K) /or Kaho-ti.ikti IMitsui Public Rtittians Commit

: Mitsui 3«n«. LM. iGXNKKJ 59 Onoda Cement Co.. Led.
2 Niooon ^our Milts Co.. L:d. (GXN) 90 Niooon Mining Co., Ud.
2 *jrsv 'ncusines. inc. iGXNXK) 61 P-j|ikura Caale Wonts. Ltt-
- 3i> 3 ioer Co.. '_:=- cGXN) 92 Tssmoa Uaenine Ca.. Ud.
5 Uitsui Tcstsu Chemicals Inc. (GXNXK) 53 Niooon Dense Co.. Ud. -
6 Mitsui 3etrocnemicsl ineustnet. Inc. (GXNXX> 64 Yuata Battery Co., Ud.
7 Jaoan Staet Wcrxs. LU. CGXNJtK)
8 Mitsut Mining & Smelting Co., Ud. (GXNXK)
~ Tokvo Snioaurs Electnc Co.. Ud.

10 Mitsui Shioouildmg 4 Engineering Ca.. Ud.
(GXNKXJ 

T1 Mitsui Mining Co.. Ltd. (GXNXK)
12 Mokiuieo Colliery ft Steamsnto Co.. Ltd.

13 Mitsui Construction Co.. Ud. (GXNXKt
11 Sanw Engineering Co.. Ud. tGKNMlU
15 Mitsui ft Co.. Ltt. (GXNKK}
16 Mitsuftosni UQ. (GXNI
:7 .Mitsui *eal estate Deweiooment Co.. Ud.

18 Mitsui Warenouse Co.. Ltd. CGJtNNK)
19 Mitsui O.S.K. Lines. Ltd. (GXN)
20 Mitsui Trust ana Banking Co.. Ltd. (GXNXX)
21 Mitsui Mutusi Lfe insurance. Comoeny '•

22 Tanne Mann* and fir* tnsurtflee Co.. Ud. 
CGXNXK)

23 Oenki <agsku Kogyo Oouahiki Kanna [QXKJ 
21 Toanoku Ua. (G)
25 Tayo Menka Kaisna Ltd. EG)
26 General Sekivu K. K. (G)
27 Showa Aircraft Industry Co. (G)
28 Mitsui Aluminium Co.. Ud. (Gl
29 Mitsui Alumina Co.. Ud. (GJ
30 Mitsui Cormiltarra Co.. Ud. tG)
3 l Mitiui Hereor Deveiaoment Co.. Ltd. <G>
32 Mitsui Air k Sea Service Ca.. Ltd. CG>
33 Mitsui Cement Co.. Ltd. (G)
34 Mitsui Seiki Kogvo Co.. Ltd. (G>
35 Mitsui Agriculture ana Forestry Co.. Ltd- (GMK)
36 Mitsui Miike Macninery Co.. Ltd. <GXK>
37 TOYO Engmeenng Corgorsoon (GXK) 
31 Miaui Sugar Co.. Us. 
39 Mitsui Ocean OeveWomem ft Engineering 

Ca.. Ud. tit)
10 Mitsui Kan«o Oeweiooment Ca.. LW. (X)
11 Mitsui Kno«Meage ineusiry Co.. Us.
12 Mitiui Pnermaeeuacais. inc. (KJ
13 Mitsui Oil Uoiorattan Co.. Ud. (K> 
11 Mitsui Dewetooment Co.. Ud.
15 Mitiui Leasing ft Qevetooment L.M.
16 Niesan Atomic Inaustry Grouo Co.. L^.
17 Mitsui Kaneoo Eaoxy Carearaaon
13 Mitsui Koxsn Casing Industry Ca.. Ltd.
IS Mitsui *-»cast CaneretB Canmtruetion Co.. Ltd.
SO ^igrwav 'oil Svsiems Co.. Las. (XI
i ' Ttito Co.. La.
S3 Kaneao '.:c.

65 Mino Motors
65 Tovota Motor Co.. Ud.
67 Tiihetvo iConanu Inc. tx)
68 lsnikn*a|ima*Hanma Heevy inoustnei Co.. Ud.
69 Mitsui Oil Sueoly Como*nv. Umited
70 Toyo Bearing Mfg. Co.. L».
71 ShinnipoQn Air Conditioning Engineering Co., Ltd.
72 Mitsui Lumder Co.. Ud. (K>
73 Nishi Niooon £ieeme Wire ft Cable Co.. LM. (K)
74 TosfiiM Short Co.. Ud. IK1
75 Aoa Air Survey Co.. Ud. 
78 Showa Becm Win & CiMe Co.. Ud. 
77 Toyo Carrier Engineering Co.. Ud. 
79 Niepan PormutJ Peed Mfg. Co.. Ltd.
79 Oa»o Woolen Shioemg 4 Weevirtg Co.. Lid.
80 Fgiisantokokankoii K. K.
8 1. Isnikawaiima Koecnnng Ca.. Ud.
82 Toyo Soaa Mfg. Co.. Ud.
83 Mitsui Whirf Co.. Ud.
8/ SapDoro Breweries. Ud. 
95 Aiefti Srewenes. Ud.
86 Atcni Steet Works. Ud. 
17 Toyo Seikan Kaixfla. Ltd.
88 Toinlba Tungaloy Co.. Ud.
89 lUnw Auto Wortu. Ud.
90 Toyooa Automme Loom Worka. Ltd.
91 riuoakimoto Chain Co.
92 Ttuoka Electnc Mfg. Co., Ltd.
93 KoKus*i Sectrie Co.. Ud.
94 Scaniev Electric Co.. Ltd.
96 AIM Stectric Co.. Ud. 
9« Mitsumi Eleevie Co.. Ltd.
97 Toxyo Eleetne Co.. Ud.
96 Ibigawa etctnc Industry Co.. Ud.
99 S«n«yo Co.. Ltd.

100 Kaneoo NakataKi Phermaeeutieal Co.. Ud.
101 Tovntoa Ceramics Co.. Ltd.
102 Puiita Coroorvtion
'03 Jaoan Oevetogment ft Connruenon Co.. Ud.
104 Ditto iCogyo Co.. Ud.
105 Jaoan Gasoline Co.. Ltd.
106 Futiko Co.. La.
107 Naigai Amimono Kaowsftilu Kaiaha 
OS Atsugt Nvion Inoustnal Cj.. UB.
09 Mo«snu »aoer Co.. Ltd.
10 Ttuuki Pseer Mfg. Co.. Ud.
11 Niooon Art •so*r Mfg.
12 7o«no "tinting Co.. UO.
13 Akimoku KogvQ Ca.. Ltd. 
•i TiufiaHimeto Maeninery & Engineering Ca.. L 

US Tokyo Theatres Camoany. incorsoratao
116 Tokyo Broadcasting System
117 Ycmmn Una Co.. Ltd.
' 'fl lu(iu Tourist S.itargrtso Co.. '--.a.
1*9 Sagsmi Railwav Ca.. La.
120 irtui Staamsnio Co.. LU.
12 1 Mei|i Shiooing Co.. US.

SOUHCE: MAINICMI
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All of those enterprises have a deep historic relation* 
ship with the Mitsui Group from the days of die 
pre-war Zaibatsu. According to Japanese executives, 
however, there is a significant difference between 
the pre-war and present day Groups. The holding '• 
company concept of the pre-war era exercised unified 
control over the companies under its wing from che • 
standpoints of personnel, materials and stocks. 
Today, the holding company concept is outlawed by 
Japan's Anti-Monopoly Law and unified control is not, 
strictly speaking, possible. The various enterprises 
maintain more freedom of action, but efforts to con 
solidate the power of the Groups are considerable as 
evidenced by the strong policy-making bodies.

The general trading companies play a central role in ~* . 
the industrial groups because, unlike any other country, 
the bulk of the buying and selling functions is handled 
by them. As mentioned previously, in general, 
Japan's manufacturers confine their operations to pro 
duction and leave the marketing to the trading companies. 
The trading companies are the organizers and coor 
dinators of the enterprise group a--it is their key role in 
die selling process, their financial clout, and their 
world representation rather than direct ownership 
which give the trading companies such a unique position 
in Japan. Nonetheless, in recent years the Japanese 
trading companies have extended their ownership 
control over some of the other group members through 
direct investment. This extension of control liaa been 
greatly assisted by a regulation which limits investments 
in a corporation by banks to 10%.

Krhihita H-7 and H-3 show the balance sheet and income 
statement for Marubeni Inc. for the year 1973. Among 
the most significant figures are the size of the long- 
term debt commitment to total capital employed and 
the relative profitability of the company. Approximateiy 
36.4% of total capital is long-term debt. Return on 
sales is a mere 0.2 of one percent (which compares co 
a 4% average return an sales for all United States 
manufacturers). Return on total capital employed is 
still extremely low at 2. 2%, but return an acuity :a 
approrcmately 16.57o. far above :he average return to 
stockholders in the United States. Note also ;hac while

-43-
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Balance Sheer
At of S*t*ttnnmt JO. :iT2 »"•• 1973

MARUBENI CORPORATION -

ASSETS
Current A«ra ........ ........_., i ........

Can on Hana & m 3jnkj ................

Tttmoorw Pwmtot ....................

Allowvnet for Oou&tful 0*Oa .............

Pwd An-m
TangibM i*'*** Amo .....................

Ccnitrucaon in Proctn ...... ..........
inanqibl* fixid Aura ....................

?rto*id Exovmcs Amcrttzaoi« iftw Ora Ytir .
l..»«un«no .............................

Otntr inwtmfflTJ .......................

Towi Aotrts ....... .... .......... .... . .

Via 

1973

U1.406.406

182,386
5Q£ (gJ2

1.182

23^67

1.689 
:• 5^51

3 746

I (21.493)

" 341.069

53^00

. 3JW

^ 3B^«

969
5-' - 6*9

f%- ' 32°
W::2S7787

S_ 183,424
**t' 79J76
-• - • : ;
T* .ygg-

f^ so^eft.''

ISf^=
5p3a»os

>0«> of Yffl 

1972

H1.004.S32

1S8.183

11 411

1.709

(15.232)

294.989
48.817

780
870

560
310

245502

882

25.272

* 1,299 .321

1973

U.S.SS.2S7.19S

586.953

291.985

6J82

14.109

158.437

! (80^531
1J»4.514

1S7.S21

34J72

•• S.090

5.390

1.473
3.650
2.445

1JOS
t.«3^43

690,862

2.392'
13J1*;

190.795:>
74383:'

UJJ8J81.S12V

» ot U.S. OQHWI

1972
OOt IO-USS1

'J3.S3.337.204

525.367

I 190.387

189.253

5.676

150.588)

979.704

1S1.4SS

2.531
2.189

1.860

1.029
915.350

536 053

53.932

U.S.SJ.316.908
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LIABILITIES
Cumm Liabilities ...........................

Other Current Liabilities ..................

Convertible Debentures ..... .....
fleier •

Reserve for Overseas Market Development ....

Reserve for Retirement Allowance ..........
liabilities .................................

CAPITAL
Capral Paid-uo INon 2! ......................
Lie*! Rsssr as ..............................

Earned Surolui ........... . .........
Retained Surplus ............................

Voluntary Reserve for Retirement Allowance . . 
Unaoorcoriated Surplus ..................

CMital ....................................

Tool Liabilities & Capital .....................

Mill 

"1973

»tjiej7«

3 14S|n4g

3.500-
10.338

latfl flKfl

( 338.706 
11.9SO

; n.aa
\ • SJJ70

r 3Sa?-

; «7
•. S.'27
C¥1JB2JSO

t

fx.tto
• 10JW

7.153
3J41

U.CO7
. _ 8.154

:- *"
SJ98

: S4.881

. »1 ̂ 47,471

MM0 O/ X«*

1972

V98S.S90

1S348
SS.8S7

3 TOO
12.122

249,986

15.S91

3573

3J53
V1JS1JS7

«7.SOO
12,724
9 >35g
2.868
8.330

575 
3J«

13.554

¥1^99.321

nauMnc
•^"1973

«aUBKB<1

U^>»5SS3SS
1 939 328

06.979

40.821

1JS8.196 
•15.009

; »1^14

[ •: ^
t 'i* >mo»..- y**
• ^TVOr s-2-"2

!• X.610
;UiMJ7!.10»

[ "
( UJJ114727
• ^ 39,14*.
t 2I»2
: 12J07
(- S2J32

! 2,165 
. 19,953
f 206.7W

(13X531*12

V ot US. O<*nn 

1972
V3Q1.1OUSS1

(JSS3 .273.830

S2S.578
799,137

52.634

84 968

40259

830.243

51,780

13.19! 
12.185
3.321
2.341
1X3

10,804
U£.S4,155.e53

USS3T3B
42^58

9.525
27.S65

1.909
11.103'

161755

U -354.316908
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Statement ofjncqme and Unappropriated Surplus
MARUBENI CORPORATION 
EXHIBIT 11-3

Og«f»pnq Income
N«S*« .............................. Yxse&aq ¥3.027.739
Cintf e=irttt"5 incomt .................. '£Z.;.j?t3ft3S 2.639

3.030.378

Can al S4l« ....... .77.... ~.........7. ^S7SJW[ 2.963.094 ~
Srtlinj Admintojnw & G«n«ni ExDraa .... £.i-<B»1»v; 44,598

^ • '." -VI-7
jr.;. ..i':—. "

3J 3.007.692

Go«Ttin« Profit ........................ r7"48-.lOa-" 22,686___________E'->--*a
Noo-oo«r»Dnq looom* (Ejip*«ml; __ ''.. - • _/_!•• j_

Inttrtit Incom* ......................... *.:.; -' SW*^ 30,182
OiwdtM incom* ........................ " 8J*1* *,377
Mise«i*n*oui-N«T ....................... * [_ '.*JB^ 8.539
tftttmt £xe««» ........................ _ ' ''ffl^BSJ (**,712)
Provision for Variout Rmrva ............. ; •(.*ja» ( 5.731)
Loss on Conv«rtion of Ponrion Currtnciai—M*i. /;'.. T 2.43TJ ( 3.53S1

I.;--'BOBS* (n.ssot

'^esrnt o*fe" Ineom* Tixta .................. f^ 2*,747; 9.806
3-sv«ion fof incom* Taxti .................... K"-: tfrJOCg____4.70Q
N*t tncom* ................................ &. .'i.i^C? 5j06
Jnaooresonatrt Sun>lu« ai 0«oo«r 1.1971 Jh 1972 ^'••*;:^

Prvviousiv rtocrttd ........................ BS^W^ ' -^'
Aoa. G*m on Trimution of Forwi^n Cun^tcv c.^"'' '' : ^-3

a(i** Not* II ..................... -^' '" '-'• ^_______-
1.797

_____________ 6.903
________i m«ot aunnij eumrrt fmT _____• _• __-_^'-_j_________ 

Dtviotrtdi f»*0 .......................... £-r: 3^«^ 3.000
CirBeicr-i 3onu* ....................... ^-~\ :!~-W| SO

"•»nrr«r -.3 Ltaal 3«trv« ..................... & '.'•'"T3*7l ^"^
'•irsTet' :a Gen»f»i ^*s«rvt ................ . -"T . nTI^HC^ 200

U.S.S10.05S.533 
8.76*

10.064.357

. 9.1791

sr
9.13*-^

'IT.IOJJ

12J9J-

9.340^97 
148,117

9.989.014

75J43

10029
14537
21,717

1148,495)
I 19.034)
I 11,7401

42.7761

22.S67 
15.509
16.958

5J75

693
5.963

22.326

13J51 
301 •

3.560 25.712

Surplus it S«ot. 20. 1972 & 1973 .

9.964
199
996

U.SJ19.9SS U.S-S1J.103
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investments are a relatively anSall proportion of 
total assets (16. 4%), they are over five times as 
large as the capital position of the company. The 
trading company's capability to create credit is 
shown in the fact that just three accounts, notes 
bills receivable, trade accounts receivable and 
advances on merchandise represent over 60% of the 
company's total assets and exceed the company's 
capital position by almost a factor of twenty. The 
figures for Marubeni are representative'of the recent 
performance of the other large Japanese trading 
companies.

In addition to investments backward into the manu 
facturing sector, the Japanese trading companies 
have forward integrated beyond their investments in 
offices abroad to other investments in warehousing, 
fabricating facilities and infrastructures to support 
export growth.

British Trading Companies
British versions of integrated trading companies are 
nowhere as large or as complex a* Japanese examples... 
With the exception of Unilever Limited' s trading 
company, integration backward into manufacturing or 
processing is rare. In the case of Unilever, the 
trading company was formed to distribute the company' s 
own products as well as those of others.

British trading companies nave tended to have strong 
regional orientations, particularly toward countries 
of the old Commonwealth and have little or no operations 
in the Americas. The relatively underdeveloped nature 
of most of the countries in which British trading com 
panies have major revenue sources explains part of their 
strength in these areas. As mentioned previously, by 
being strougly involved for decades in these countries, 
they have built supporting infrastructures for trade, 
including warehousing and major fabrication facilities, 
which are very costly to reproduce today. As a result, 
a determined effort by their suppliers or any other 
competitive source would be accessary to do better in 
these regions than the trading companies themselves.

-46-
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Indeed, forward integration into lighterage and 
insurance brokerage In addition to warehousing and 
fabrication is seen by the British traders as where 
the major profit opportunities are for trading 
companies today.

Lake the Japanese, trading companies, the British 
trading companies are major importers as well as 
exporters. Today, these companies tend to import 
into the host countries where they do business only 
those goods essential to the countries' growth. As 
these countries became independent after the Second 
World War, they gave substantial guidance and counsel 
to government leaders to help get the aew a a. dons 
underway.

The organization of independent British trading com 
panies, such is Jnchcape, is geographic rather than 
product-oriented like the associative, middleman and 
Japanese type trading companies. The organizations 
ar« characterized by extensive decentralized decision- 
making. As aow constituted, the British headquarter* 
are predominantly a management concern with relatively 
few employees. Head office personnel are organized 
geographically under several General Managers and 
focus their many efforts toward the group' 3 interests.

Economic, bookkeeping and country information is 
gathered, digested and spewed out as appropriate. 
Quite often, economic and political intelligence is s 
shared wich the British government, bankers and 
suppliers. The largest companies operate subsidiaries 
which contact manufacturers in the U. K. when appro 
priate. The overseas companies are sec <jp as complete 
entitites with appropriate s raffing for whatever activities 
they are involved in. The largest of the British trading 
companies today has worldwide sales of less than 
$500 million.

American Trading Companies
W« have not been able to find one example of an inde 
pendent integrated trading company in the United States 
involved with manufactured goods. The only exacr.ples
of such companies in che United States are either
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strongly affiliated with "large process manufacturers 
or commodities. The best examples today are :he 
Kaiser Trading Company and Wood-ward It Dickerson 
of Philadelphia.

The Kaiser Trading Company is part of the Kaiser 
Aluminum and Chemicals Company, a wholly-owned 
stibsidiary of Kaiser Industries. The Trading Company 
only exists to serve the Aluminum and Chemicals 
Company and no other subsidiary of Kaiser Industries. 
In fact, there are a number of divisions within the 
Aluminum and Chemical Company which do not use 
the trading company for international sales. Top 
executives of the company have discussed at times 
starting with a Webb-Pamereae Association to utilize 
their resources on a broader client base; however, 
lack of definition la the law has resulted in a negative 
decision in this regard.

Woodward It Dickerson is a world trader in such basic 
commodities as fertilizers, animal food ingredients, 
vegetable oils, cocoa and tobacco products. While 
It is both an importer and an exporter, about 4Q percent 
of their business is in the form, of shipments offshore 
from the United States--third-country trade. If 
barter transactions are required, then the company 
is usually prepared to conclude business on this basis.

The Company has offices, employees, branches, 
agencies and correspondents in practically every 
country in the world with major foreign offices in 
Tokyo, Singapore, Manila, Korea, Vancouver and 
London. Woodward Si Oickerson's current sales are 
approaching $200 million. Although basic commodity 
trading is the bulk of the company' s business, it has 
diversified into marketing cement, clinkers, gypsum, 
other industrial commodities and established construction 
machinery sales agencies in some locations. The Com 
pany has also made considerable equity investments to 
support export flow including barges, bagging facilities 
and a tobacco processing factory, although these 
investments are in no way comparable in scale to those 
made by the British and Japanese trading companies.

-48-
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SECTION 3

TSADING COMPANY REQUIREMENTS FOP. SUCCESS

We have stated previously that the trading company concept is first 
and icrsmost a structural response to resolving problems peculiar 
to international trade. As such, the concept must compete against 
alternative means of dealing with these problems such as direct 
exporting by the manufacturer. In addition, the.problems of the mar 
ginal or aonexporting small and medium-sized manufacturers must be 
factored into the requirements picture.

Although the form of a trading company may change to meet the require 
ments of particular industries or particular markets, in our judgment 
is is possible to generalize on the requirements needed by a trading 
company if it is to deal with the unique problems of international trade 
and to succeed against other structural forms and the variety of foreign 
competition.

A. An Sjmort Trading Coeaoaoy eiust have strong ties to 
manufacturers. It takes time and money to penetrate

• foreign markets. To be successful the trading company 
(in fact, any company) must intimately know its markets. 
The company most identify the end-users of its products, 
establish the buying practices of those who will purchase 
its goods, where in the world it should marked based on 
growth and potential, the strenths and weaknesses of 
competitors it will face, the nature of tariff and aoa-tariff 
barriers likely to be encountered and still other business 
considerations. In addition, the company must develop a 
sales approach and promotion material in the appropriate 
languages, if necessary. Without a lasting tie to a manu 
facturer it is aot economically justifiable to perform 
these activities.

To compete effectively against other companies, invest 
ments in export infrastructure both domestically and in 
foreign countries is often called for regardless of the 
location of the investment. la today's markets a great 
deal of capital is often aeeded to penetrate a market and
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sustain or increase market position''once established. 
Again, if a lasting tie to a supplier is not highly Likely, 
investment cannot be economically justified. Without 
continued investment into a market, the competitive 
capability of the trading company quickly reaches a 
plateau--at a low level of sales, aggressive suppliers 
have no reasonable alternative except to "go it alone. "

LA«ting relationship* between a trading company and its 
suppliers are likewise important to the foreign buyer. 
Particularly in capital goods a buyer is looking for staying 
power on the part of the company he is purchasing the 
goods from. He will want service over the life of the 
product and if he does not feel that his supplier (the 
trading company) is going to be around or handling the 
line of goods he is interested, in, he will look for alterna 
tive sources of supply. The image of dependability is 
closely related to the tie between manufacturers and 
traders. Dependability is important to expanding demand 
for the product or increasing the supplier's share of the 
foreign market.

A third reason why strong ties to supplying manufacturers 
are essential to trading companies directly relates to 
efficiency, operating expenses and effective use of human 
resources. The more quickly suppliers turn over, the 
more time trading company management must devote to finding 
new suppliers. As this can involve considerable time and 
market research, it is an expensive overhead operation. 
Minimizing turnover reduces operating expenses and results 
in more effective use of the salesforce time as there is no 
need to re-educate buyers on what they sell. In short, 
reducing turnover of suppliers reduces unit costs and hence 
can make the product more competitive in the marketplace-- 
or increase the profitability of the trading business.

B. Export Trading^omoanies mustbe jaroduet specialists.
This requirement emerges partly out of the need to create a 
sustained relationship with a manufacturer. One of the 
important ways a trading company can keep a supplier is 
spending as much time marketing the product as the manu 
facturer could. This means putting at least oae man full rime 
on the staff per-manufacturer relationship. Any less manpower
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than this automatically means the manufacturer can 
spend more time marketing his product than the trading 
company must spend time with each product it offers u 
it is to compete successfully in the marketplace. Regard 
less of the number of goods in which a company trades, 
it must be an expert in each. It is not how many products 
a trading company deals in which counts toward success, 
but how much capability it has to market each. Without 
product specialization, the trading company cannot hope to 
compete against others in the marketplace who are 
specialists and without competitive success, the company 
cannot maintain a lasting relationship with its suppliers.

C. E;port Trading Cornoanie^^rnu^^haye strong foreign sales 
networks under their control. One of the most important 
characteristics of a trading company to its suppliers is 
international business know-how. But this know-how is 
useless in the absence of results. Hesults require a 
detailed understanding of product needs and someone who 
can respond to those needs by contacting product end-users. 
Trading companies must be represented by a competent 
sales force in every country in which it seeks business. 
Sometimes this representation can be accomplished by 
utilising established foreign distributors, but often effective 
results can oaly be achieved by establishing a presence of 
a trading company. The trading company must invest, at 
a minimum, what its suppliers would invest if they were 
going directly bo the same marketplaces. The ability to use

I the same office to support the marketing activities of a group 
of products rather than just one product is one of the real 
economies unique to trading companies.

'I!
D. A trading company must have^jietith and continuity of 

management. Management depth is important to both 
suppliers and buyers of a trading company. Manufacturers 
are wary of utilizing agents or distributors for international 
sales when they perceive that no more than one man holes 
the organization together. The threat of losing their pene 
tration into foreign markets is too high. Perceptions of 
insufficient depth or continuity by manufacturers also leads 
to quick terminations of trading company relationships once 
export volume starts to build. A significant number of 
small companies interviewed indicated this was one of the 
major reasons they ended relationships with £MC s.
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Perceptions of insufficient depth or continuity of manage- 
meat are also significant obstacles in building export 
volume from the foreign buyer's end. Buyers are likewise 
wary of purchasing goods from what they perceive as 
organizations without substance. Particularly in capital 
goods, buyers want to feel that they will be able to get 
service over the life span of the goods. The stronger 
the distribution system, the more organization he sees, 
the more confidence a buyer will have la dealing with the 
trading company.

A number of sources have indicated that the real strength 
of the Japanese trading companies, outside of their financial 
clout, is "The Mitsui Man"--the typical line trading officer. 
This man is probably in his mid-thirties and joined the 
trading company after college at the age of 22, He is quickly 
sent, for example, to Brazil for two to three years. He 
carries memo9, documents around the office and sits in oa 
meetings, but largely makes little contribucion--except he 
learns about the company's business in Brazil, trading 
in general, and Portuguese. He may then return to .Japan 
and work in the accounting or coordination groups and then 
perhaps in the steel group. By the time the man is 35, he 
may be semifluent in two or three Languages, know the 
customs in several foreign countries and know the art of 
export trading inside out. While the circumstances are 
peculiar to the Japanese trading company, the ranks of the 
European trading companies are filled with men of similar 
background. It U the competition which an American trading 
company must meet.

£• The Trading Cornaany roust have_the_ab_Ui.tv_to_.create .credit. 
la the highly competitive world of international trade, the 
ability to offer credit terms to foreign buyers often means 
the difference between winning or losing sales. Over the 
last several decades the ability of exporters to sell for cash 
with order oa a confirmed irrevocable letter of credit basis 
has been substantially reduced. Part of the reason for this 
change is other industrial nations are rapidly becoming 
competitive to the United States in advanced technologies. 
As export competition becomes more severe, the availa 
bility and terms of financing become more decisive. The 
Ex-lm Bank has documented on several occasions chat co
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conclude many export sales it is necessary to extend 
loan maturities or even simple short-term credit 
arrangements. Thus, it is increasingly necessary for 
the exporter to offer terms sut-h as cash on arrival oT 
documents or goods or even open account salca or install-'
-nent payments spread over a number of years. .Some of 
:ne funds necessary to offer credit terms ran i-omc from
-anks and other financial intermediaries, but y rowth 
demands that much of these funds como from tho exporter-- 
thc cradiny company,

If credit is important to buyers of goods, it is also of equal 
importance to suppLLers--particularly small and medium- 
sized businesses. Frequently, the working capital require 
ments needed for a large international sale are difficult 
if not impossible for the small firm to come up with. The 
extended payment schedules needed to close sales are also 
obstacles to the small firm. Further, even when credit 
terms are not lengthy, the time between shipment of goods 
and receipt of payment may run 180 days or more, straining 
the smail firm further.

f la the final analysis it is as important for a trading com 
pany to be able to offer credit to its suppliers as its 
buyers unless the trading company is associative in 
nature and the firms associating to form the trading 
company are not capital deficient. This requirement is 
even more important today than just 20 years ago because 
of the high coats of penetrating products-markets around 
the world and it is becoming more important with each 
passing year.

Trading_C_ompanies must have sufficient diversity_oi" 
products and markets. One of the principal characteristics 
of a trading company is its inherent ability Co diversify and 
hence lower its overall business risk. Each product and 
each market brings with it not only opportunity but ihreais-- 
threats are not always parried. If a large competitor wants 
to buy into a market and pick up costs elsewhere, he will. 
A strong supplier may be acquired by a company with a 
sizable international activity and terminate the tracing 
relationship. A strong devaluation could ruin a produc:' 3 
saieabilicy in a country or a reevaluation of currencies 
could alter radically the competitiveness of specific pro 
ducts against foreign competition.
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The trading company must be able CQ accept chase risks 
at doing business without undue threat cc survival. The 
only way to lower the overall risk is to have a sufficient 
number of product/markets in the trading companies' 
sales "portfolio."

Exhibit II-9 summarizes the requirements of success for trading 
companies.
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EXHIBIT 11-9

TRADING COMPANY REQUIREMENTS FOR SUCCESS

A. A Trading Company must have strong ties to manufacturers.

3. Trading Companies must be product specialist.

C Trading Companies must have strong foreign sales networks under their control.

0. Trading Companies must have depth and continuity of management.

E. Trading Comoanies must have the ability to create credit.

F. Trading Companies must have sufficient diversity of products ind markets.
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SECTION 4

35NE3AL SCONOMIC FACTORS CONTRIBUTING TO THE ABSENCE 
OF TRADING COMPARES IN THE UNITED 5TATE5

A rigorous economic analysis of why trading companies never developed 
la the United States to the extent of those in Europe and Asia is beyond 
the scope of this study. However, four fundamental factors have been 
established which have had a strong influence on the absence of such 
companies in the United Staces:

1) a vail ability of natural resources;

2) early emergence of the Industrial Revolution in the United States;

3) size of die domestic markets;

4} the profit Center concept of management.

The availability of natural resources has had a profound 
impaet^on the_gattera of develo-gment of the United StaCe^. 
As stated in Section 1, the theory of mercancilisra and the 
concept of the favorable trade balance had a strong impact on 
Europe, leading to the development of colonial empires a ad 
trading companies. The concept of mercantilism is thus 
closely related to self-sufficiency. None of the European 
powers of the 16th, 17th and 13th Centuries or Japan for ~ 
that matter has had the degree of self-sufficiency that the United 
States had had until recently, primarily because cf their lack 
of the range of natural resources necessary to provide these 
countries with the standard of living they desired. Corres 
pondingly, e:oorts of goods and services were accessary to 
pay for" these imports. In contrast, the continental United 
States has had for most o£ the history of this country an adequate 
supply of all the natural resources necessary for its develop 
ment. Self-sufficiency in metals, minerals, and fuel was far 
decades a fact of life for American industry. Accordingly, 
the United States Government did not have to take initiatives 
designed to promote exports as did European a«d Asian 
Governments.
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3. Early .emergence of the industrial revolutionr in the United 
States had a 'far-reaching impact on the aeed for United 
States trading companies. Among other benefits, the industrial 
revolution propelled the United States to the technological 
forefront of the world1 s societies. It provided for the early 
development of the railroads which made transportation of 
natural resources to production centers around the country 
feasible and distribution of manufactured goods throughout 
the country as well. The early emergence of the industrial 
revolution in the United States had the effect of making the 
country even less dependent on imports to achieve a desirable 
standard of living--increasing the degree of self-sufficiency 
of the country. In contrast the development of the industrial 
revolution had the opposite effect on Europe and Asia.

In Europe, industrialization called for more imports of raw 
materials, than ever before and hence more exports to pay for 
them. La Japan, as mentioned previously, survival was an 
issue.as. industrialization of the Western powers had brought 
with it superior military strength. Japan desperately needed 
exports to pay for the costs of importing industrial processes 
necessary for military might. In addition, unlike European 
nations, Japan lacked the experience of centuries of me re an- - 
tilism which might have provided her with sufficient capital 
and know-how to mobilize for international trade. The 
solution the Japanese Government favored ultimately led to 
the development of the general trading companies.

•C. The size of the domestic market has probably had the greatest 
impact on jhe absence of large trading companies in the 
United States. The two strongest qualities of the trading 
company concept are its risk pooling nature and its ability 
to reduce many faceted transaction costs to a minimum. 
These qualities are far more important to large import tran 
sactions and large volumes of export trade than domestic 
trade where transaction costs (such as shipping, insurance, 
financing} are relatively small and easily handled in a common 
culture.

In contrast to every other country, the size of the United States
markets for manufactured goods is immense and until rece=t 
years has been among the fastest growing in the world. Thus 
United States manufacturers did not need to searrh for foreign 
mar-sees to sustain growth. The strategic

-57-



497

HAY ASSOCIATES

incentive to seek foreign markets was act present. The 
combination of sufficient natural resources and a high level 
of industrialization resulted In high per capical income 
and demand for more and more consumer goods.

European companies on the other hand were faced with 
limited domestic markets and sustained growth and national 
prestige depending on economic growth through exports. 
Trading companies grew up to respond to sales opportunities 
generated by individuals In the old colonial empire areas and 
as mechanisms to support a host of products with a single 
(and less costly) distribution system. In Japan, once 
established, the trading companies grew steadily. Encouraged 
and protected by the Japanese Government, the number of 
commodities in which trading companies dealt rose sharply, 
the network of foreign offices grew and Western companies 
and governments were made aware that dealing with the So go 
Shosha was the best way to penetrate into Asian markets.

D. The profit center concept has also^plaved an important role 
in the absence of trading companies in large Unite^ ^States 
enterprises. Today, the American business community Is 
comprised of many companies with the same internal elements 
as a trading company. Many large American companies have 
manufacturing operations, financial subsidiaries such as credit 
corporations, own transportation vehicles and even self-insure 
themselves against loss. Companies like General Motors, 
Ford, General Electric and 3org-Warner (to name a few) 
fit this description. Yet none of the Largest companies in 
the United States ever developed into a trading company in the 
British or Japanese sense. Two reasons seem, to emerge 
as the reasons why not: the relatively small size of escaort "*" 
sales for these companies for many years and the profit center 
concept of management. _

Under the profit center concept, the responsibility for the 
performance of individual business is placed on one man; for 
example, the utility turbine generator business. This man 
naturally wanes to control all of the decisions which affect his 
busiaess--at least internally. Early in their development, some 
companies,like General Electric, formed trading companies :o 
handle the development of foreign business (most were, however, 
called International Divisions!. 3ur the pro;'i: center concept 
•srojked against theirs and most internal ceding companies o: 
United States firms have failed.
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The case or the Genera! Electric Company provides a good 
example of how the concept failed. A: first, the trading 
company tried co promote foreign sales of all General 
Electric products; however, with the diversity and cost of 
products, ic took a lot more time and effort to sell some 
products than others. For example, radios and other electric 
equipment could be sold easily while sales of electric utility 
power turbines could take years. As a result, the international 
trading divisions tended to spend more time on products with 
definite sales potential, while other products lagged in 
attention- Transfer prices were established to charge 
business lines for the time the trading group spent developing 
sales.

Managers responsible for the profitability of the business lines 
complained that they did not have real profit authority. There 
was this "trading company" charge they could not control add 
often could not see the benefits from. Managers whose lines 
were not being pushed complained that they were forced to 
miss out on real potential abroad. When General Electric 
ended the trading company function, no one was unhappy. 
In effect, the same "do it yourself" philosophy which runs 
through small exporters extends all the way through the largest 
American multinationals—perhaps this philosophy is part of 
the American pioneer spirit.

The next part of the report will develop more completely, 
commercial, banking wid legal reasons which have constrained 
the growth of trading companies in the United States.
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?ABT HI

CONSTRAINTS TO FORMING TRADING COMPANIES 
.UN i n±- "UiSi.ijL'jJ a iA j.a.5" lUiJAT

In the previous section w* discussed some general economic factors 
contributing to the absence of trading companies In the United States. 
But there are other constraints, legal, market-oriented and financial 
which hither contribute to their absence by preventing the independent 
export units in the United States from achieving the requirements 
necessary to achieve trading company status.

This part of the report explores these constraints, sortie of which are 
more important than others, and further explores the nature and character 
required for an American trading company aod what changes are needed 
to create a viable environment for their existence within the United 
States.

SECTION 1

LEGAL CONSTRAINTS

Because large trading companies are an uncommon organizational 
form in M?ia country, it is logical to address the question of whether 
such organization* are legally possible to create in the United States 
or if specific legal restrictions impair th* viability of the concept. 
In this section we examine the legal ramifications of the export 
trading company concept, specifically addressing the ability to create 
organizations which can meet our eequirernents for success.

Waabj-pomerane gjcoort Trade Act

A. The Webb-Pomerane Expo re Trade Act of I? IS perrr.irs 
groups of businesses to export through a single sales 
agency or "association" by declaring chat the Sherman Act 
should not be construed as declaring illegal an export 
association "entered into for the sole purpose or engaging
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In export trade and-actually engaged solely in'such export 
trade or an agreement made or act done in the course of 
export trade by such association," The act is an exception 
to our principal antitrust laws which ordinarily prohibit 
competitors from acting together.

Companies associating under this act are not entirely free 
of the antitrust laws, however. Earlier this year, the 
Antitrust Division of the Department of Justice published 
an "Antitrust Cuide for International Operations" commenting 
on this issue. It states:

A special antitrust exemption is provided under the 
Webb-Pomerene Act for acts of a collective export 
association of American producers, provided that the 
association does aot (i) artificially or intentionally 
restrain United States domestic trade or affect United 
States domestic prices, or (a) restrain the export 
trade at any United States competitor of the association 
The W«bb-Fomerene Act applies solely to the export 
of "goods, ware, or merchandise" and. therefore, 
does aot explicitly extend to service and licensing 
transactions. An association must be limited to 
domestic firms. (Footnotes deleted: )

1. The Act is In part intended to benefit smaller manu 
facturers.

The intent of the Act is to promote, encourage and 
expand export trade on the part of the United States, 
with particular emphasis oo small and medium-siied 
businesses. During the congressional debates on the 
proposal. Congressman Edwin Y. Webb stated:

la order to build op an export trade it is accessary 
to have the moat expert representatives in the 
foreign trade fields to introduce and thoroughly 
advertise our American goods. This involves a 
large expenditure of money before the trade can 
be established. A number of our larger enter 
prises ire able to do this alooe, and for this 
reason, the proposed law would aot greatly benefit 
these large enterprises, but our smaller manu 
facturers and merchants would be prohibited frcrr. 
undertaking such an eaterprise because at :he 
trememdous coacs that it would involve.
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2. The fact that, ehe conee-gc under'sncv ij_, jaeeaded _ta 
benefit smaller manufacturers is irr-?_or:act.

Small and medium-sized manufacturers are clearly 
eligible to participate in Webb-Fomerene Associations. 
As long as the associations or agreements are developed 
solely for the purpose of export trade and do not restrain 
trade within the United States, export trade of other 
domestic competitors, OF affect domestic competition, 
the activities are permissible. Because of-their size, 
groups of smaller manufacturers are unlikely to engage 
In activities which would restrain domestic trade. 
Thus, the Webb-Poraerene Act allows smaller business 
to organize ^fvi act consistent with the criteria for 
success discussed in Part IX-Section 3. The Act allows, 
for example, strong ties to manufacturers (who may 
actually ova the association), as well as the ability 
jo integrate either horizontally or vertically. The 
associations may serve as central selling agents for 
the members, taking orders, negotiating sales, and 

/ handling the exports of its members. They may retain 
^certain functions in export trade such as buying members' 

products and reselling them abroad at terms agreed 
upon by the members. Methods of selling may be com 
bined, e.g. with members using their established 
agents for some markets and.the association sales office 
for others.

B. The We bb - Po me rtj oe A e fcdo e s_ no t a royIda• _a_ 1 e g a_l b a a i s f o r
enforcing the_ requirements for a successful trading cgcrraaay.

Three issues of some significance to the successful operation 
of a trading company caa be addressed from a legal point 
of view:

• the ability to require suppliers to operate through the 
trading company for a prescribed period of time once 
they agree to initiate a relationship;

• the ability to require suppliers not to export independently 
in competition with the trading company;

» the ability to get a clear definition of the degree of t 
,. impact on domestic markets which would constitute 

a violation of the antitnust laws.
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1) It Is permissible for a Webb-Pome re oe Association 
to require that members agree eot^o withdraw frorr. 
thei association or export independently of_the_ 
association for a "reasonable" period of time.

We have mentioned that it is extremely important -or 
the trading company to create a strong tie to its 
suppliers. We examined the question of how long it is 
legal to bind members. While the law states «. 
"reasonable" period a time is permissible, it is 
not clear what period of time is reasonable. la court 
cases, periods of ten years or more have been declared 
unreasonable, while for stable organizations, periods of 
from one to two years are considered reasonable. It 
may be possible to bind an intial group of suppliers 
for five years to a aew and hence "unstable" trading 
effort.

2) Preventing suppliers from selling tfaeir products to a 
cp meeting do me stic^ejcporteris a clear^restraiaAof 
trade and would not j>e perrnisaibie under the Act,

Legal cases hav* held that preventing a member of 
a Webb Association from selling his product to 
another domestic exporter U beyond the antitrust 
exemption provided by the Act. It is also legally 
unacceptable for an association to create territorial 
rights to markets it has developed by requiring that any 
member's export trade, after withdrawal, be handled 
by or through the association.

3) The inability to ^et a^clear definition of what export 
action bv an^association constitutes a violad.on of the 
antitrust laws La a fundamental weakness in the useful- 
aesa of the act.

Compared to other trade laws, few cases have been 
decided as to activities permissible under the Act. 
For example, there are conflicting legal definitions of 
what constitutes an excessive degree of concentration. 
Such uncertainties have certainly affected the decisions 
of companies considering participating in or £orrr_Lag 
Webb Associations.
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C. The domestic market share of associationjr.err.bers Ln 
specific industries will have a significant irr.^act on the_ 
association'a £reedom_tg_act.

We were also concerned about the legality of other specific 
actions, such as offering various government assistance 
programs to Webb Associations or other trading company 
concepts in the event that such actions were desirable and 
appropriate. la order to obtain an indication of possible 
legal difficulty, a greeting was held with Joel Davidow, 
head of the Foreign Commerce Department. Antitrust 
Division of the Department of Justice. His opinion was 
that such program* are frequently made available to 
various industrial sectors of the United States economy. 
As long as a Webb Association or any other trading com- • 
pany concept did not consist of firms who dominated specific 
domestic markets, then ao antitrust considerations appeared 
to be involved. In general, the attitude held by Justice is 
the less the share of domestic market share held, the less 
the chance of any antitrust problems. Since the concept 
under consideration is specifically oriented to smaller 
companies, such industry concentration seems impossible.

D. There are a number of organizational weaknesses of Webb- 
Pomereae Associations.

The Act has appealed to businesses dealing in basic raw '/ 
materials and commodities. Most associations have been 
formed to deal in one product or product line. They tend to 
be products with little or no brand identification, with com 
petition based largely on price alone. Usually, they involve 
industrial commodities like carbon black and sulfur, raw 
materials like flour and lumber. Over 50 percent oC all 
the Webb-Pomereae associations ever formed have dealt 
in food, wood or paper products. Webb Associations are 
almost entirely horizontally integrated. Companies which 
sell a product wish brand name identifications have had an 
almost impossible time making a Webb Association work. 
An exception to this statement appears to be Amatex, which 
was discussed previously, and which does turnkey projects 
for manufacturers of textile equipment. However, Amatex 
views itself as a supplementing sales agent of its merr.bers, 
and therefore has less of a problem with name identification..
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In iurn, although there are some uncertainties, the scatute 
provides a legal basis for organizing and operating a trading 
company consistent with the criteria we deem essential to 
success. An extensive legal review of the Webb-Fomerene 
Export Trade Act is found in Appendix B.

Antitrust Barriers to CreafriAg Vertically Integrated Trading Organizations

Webb Associations, as acted, are predominately horizontally integrated com 
panies. In addition to examining the legal consequences of organizing hori 
zontally, we felt it was also necessary to consider the legal consequences of 
organizing under a different concept. We posed the question whether one 
could create a vertical association of manufacturers, Insurers, shippers 
and others designed to market products exclusively in foreign markets.

A. If a vertical arrangement has ao_ effect at >11 in^tfaja United. 
States, the courts lack jurisdiction.

The answer to the question posed above ran parallel to the 
analysis of Webb Associations. If the arrangement doe* aot 
have an impact on the United States markets of the indivi***! 
members of the trading vehicle* if it does act squeeze 
competitors out of foreign markets or monopolize the lines 
of commerce, and if the arrangement does not foreclose the 
competitors of any of the parties from a segment of the 
market otherwise open to them, depriving them of a fair 
opportunity to compete, there are oo antitrust consequences.

Obviously, vertical arrangements lend themselves to abuse; 
however, in practice repetitive contracts between manufacturers 
and those engaged in transporting and distributing products is 
the prevailing method of dealing in foreign markets. The 
arrangement is subject to attack only if it is shown to restrain 
trade. Assuming that shippers, insurers and others are 
not prevented or precluded from conducting business wich 
firms outside of the vertical arrangement, an association 
involving smaller manufacturers is highly unlikely to cause 
antitrust difficulties. Other forms of vertical organizations 
involving manufacturers producing related but noncompecitive 
products would be viewed in a similar manner.
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SECTION 2

COMPETITIVE AND MARKST CONSTRAINTS

We have previously described what we consider the requirements of a 
successful trading company. This section addresses the question of whethe 
there are competitive or market forces which constrain a trading conn* 
pany from operating in a manner needed to succeed in foreign markets.

We specifically consider the United States manufacturer and the market 
and competitive problems a United States trading company would face 
starting from scratch. In addition, we discuss what additional character 
istics a trading company will have to have in the United States to bring 
substantial numbers of manufacturers into export trade.

A. Control isjcfag oyerridiDg^o^b^ieetive^ forL AmerieaaL managera 
and_Ja eJcogrtin t^jhis_deaire willjnrpjnpt comganies to 
use direct distributiQa asjearly^as possible. In Part I, 
Section H we mentioned that the American manager will 
opt for "going it alone" over other means of marketing 
his products abroad in order to gain control over activity and 
profit. This motivation of United'States businessmen to 
control is critical to in understanding of why trading 
companies have never thrived in the United States.

3. The desire tor control^toji aubsjanj:ial^egr^^JjriP_airs_the 
ability'for an American Export Trading Company to 
possess strong^ ties to manufacturers. Strong ties to 
manufacturers are the greatest needs of a trading company. 
We explained that the great strength of the Japanese trading 
companies was due to their control over the manufacturing 
sector aod that British trading companies created their 
ties to the manufacturing sector by "controlling" eod- 
rnarkftts. Without strong ties to manufacturers there is no 
economic justification for a trading company to invest in 
specific product/market investments to build exports and 
create a high level of supporting infrastrucrare. Without 
such investments the trading company cannot effectively 
compete -against other companies who -seek ;o penetrate 
the markets. If the trading company is not an effective 
competitor, che supplying company who depends on :ha:
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market for growth will terminate its relationship. To the 
extent that the manufacturer terminates a trading relation- 
•hip as soon aj volume increases to a breakeven Level, 
the trading company never has the ability to invest in the 
market and so on. Without strong ties to manufacturers, 
it is also difficult to remain a product specialist--another 
requirement of success.

C. Small and rnediuffi-sized^nanufaeturera are HOC greatly 
interested in putting up the money to form and operate a 
trading | cojngany. We found no interest on the part of 
manufacturers to boy into a trading company. In fact, 
we found little interest on the part of manufacturers, 
exporters and nonexporters alike, to utilize a trading . 
company to execute their international business strategies. 
Capital limitation* are part of the disinterest. However, 
the possible illiquidity of ownership shares is just as 
important a consideration. Another contributory factor 
bo the disinterest is the belief that exporting is only the 
first stage of international business. Foreign direct 
La-vestment is s«*a as th* ultimate level of international 
interest and trading is perceived to be a far mor* basic 
approach. Nonexporting or marginal exporters generally 
just don't have th* interest In exporting to consider investing 
in an export trading company.

D. An Sxport Trading Company concept to be successful must 
find its place in the earlv phases of development extending 
ifjgossible^o^ the point where A small company managemeac 
will be willing jo trade-off control for eost-«£feeCivenga5 
of effort. In the three phases of export development, 
"Introductory, " "Results, " and "Investment, " the Export 
Trading Company concept can be expected to help 
throughout the first and into the second. The tests of 
whether th* concept is worthwhile should be in whether 
it can stimulate interest and accelerate the introductory 
process, and whether it can extend its usefulness into the 
Results Phase, thereby serving small companies for a 
longer period than is now the case with Export Management 
Companies,
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In addition to the market demands, the E;c?ort Trading 
Company muse be able to delay the cake-over of the exporting 
effort by manufacturers to support activities to identify and 
enlist new exporters. If the objective of the concept is to 
introduce as many new firms to exporting as possible, the 
trading company will need sound business underpinnings 
to absorb expenses incurred in identifying potential suppliers.

E. To substantially expand the aumber af firms exaoreiag goods. 
the Sxnort Trading Company will reauire de^eh and breadth 
of skills--and this objective will probably require the 
Export Trading^ Cgmoanv to be "big. " To achieve the coverage 
required to induce significant numbers of small and medium- 
sized companies to export, the Export: Trading Company will 
have to have people identifying market-producer match-ups, 
calling on producers, and essentially spending the time 
necessary to help the company management make their 
decisions to export. To be convincing and, indeed to deliver 
over the long run, the Export Trading Company must have 
a competence which will equate to an investment in technical 
and marketing-skills both here and abroad.

J". To achieve this scale and competency^ the _Exporrt Trading 
Company will need to benefit from the^eeooomiea of 
scale achieyedjbyjts successful cuetomers^it cannot 
sufctain such, a system with large numbers oj very__smalL_ 
accounts. We have concluded that one of the principal 
reasons that Export Management Companies have not 
grown into companies of more significance is that they 
caa never gain momentum. Too many resources are 
required to develop new start-up customers to replace 
tfao»e lost through success. While the Export Trading 
Company caa never expect to halt the outflow, extending 
the periods of affiliation should offer a significant 
opportunity for the Export Trading Company.

G. The Export Trading Company must offe^ two basic advan 
tages to its customers whieji will encourage, their

lowe^ unit coses. To extend its appeal eo customers, 
the Export Trading Company must do more than fill the 
company's needa during the Introductory .phase. What 
the Export Trading Company rr*-r: be able to do is 
demons crate through their ongoing operations that ic 
would be difficult and expensive to duplicate their
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activities on the customer's behalf. If this can be done, 
it will alter in a natural way the company's decision- 
making processes. It will make it less easy for manage 
ment to believe that through control they could improve 
the quality and level of exporting efforts being expended 
on their behalf. These requirements, however, will mean 
that some substantial investments in infrastructure to 
support a significaat foreign marketing effort will be 
required. Some means will need to be found to secure 
the front-end capital necessary for those investments.

From, this perspective of the beginning exporter and his needs and prob 
lems, two key questions are raised: Is it possible, through the scale 
and sophistication of a relatively large American Export Trading 
Company to keep customers longer so as to take advantage of their 
success? Is the economic benefit derived from serving larger customers 
sufficient to finance the required marketing capability?

These are real feasibility issues for the Export Trading Company concept. 
We will provide a further discussion of them and recommendations in 
Part V.
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SECTION 3

FINANCIAL CONSTRAINTS

As stated previously, the ability to offer term* to foreign buyers 
often means the difference between winning or losing sales. The 
scope and variety of export financing have grown rapidly since 
World War II. Until Chat time exporters had generally relied on 
working capital loans, short-term advances against documents 
evidencing shipment of goods and the credit extended to overseas 
buyers by foreign banks which subsequently borrowed from United 
States banks with which they had arranged lines of credit. In 
addition to these financing methods new ones have been developed in 
recent years, the more important of which are purchases by banks 
from United States exporters, without recourse,of the obligations of 
foreign importers and the extending of direct loans by United States 
banks Co foreign importers for the purchase of goods and services from 
United States suppliers. ~

A. Today, sales of goods by United States^ xporters to 
foreign importers generally are made on the basis of 
aijcjnethods of payment:

1) an export letter of credit opened by order and for 
account of the foreign buyer in favor of the 
domestic seller;

Z) ' dollar draft drawn by the seller on the buyer;

3) authority to purchase or authority to pay;

4) cash deposit in advance of shipment;

5) open account; and

6) consignment.

When the credit standing of the buyer is unknown or 
uncertain, the risk to the seller is greatest and the "cash 
in advance" method is desirable, Oa the other hand, when 
little or no risk to the seller is involved, export sales are 
likely to be made on an "open account" basis. Generally,
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risks are between these two extremes and the greatest 
volume of exports are -handled by either letter of 
credit or dollar drafts. Exhibit III-1 briefly explains 
these financial methods.

3• ihe gomoecitive nature or the credit arrangernencs arises 
from the conditions^! employment_. rnaturirv arrangements 
and cose of the various methods of financing. Frequently, 
conditions for letter of credit sales in foreign countries 
sometimes calling for prepayment of all or part of the 
principal for periods up to a year. Obviously, the seller who 
demands letter of credit conditions under these circum 
stances can easily be in a noncompetitiv* position. On 
other occasions foreign buyers may be only able to 
acquire a bank loan in their own country at very high 
rates. Thus, the ability of the exporter to 
finance transactions at his own risk—create credit—can be 
a significant competitive advantage.

C. In the United States, the ability of a company Co create 
credit is strongly related to the level of its net worth. 
The amount of money a firm's owners have Invested 
in the business and the sum of its retained earnings--the 
worth of the firm--is extremely important to credit lenders. 
Haw materials suppliers and bankers look at this value to 
judge how safe their stake In a firm is. They are careful 
about extending their lines of credit, whether that be in 
the forms of accounts payable or bank loans.

In ram, the level of net worth required for particular 
businesses la related to the kinds of assets needed to 
perform, necessary functions and tasks. A capital 
intensive business such as manufacturing of heavy machinery 
thus requires a greater level of net worth per dollar of 
assets than a sales organization whose basic require 
ment is people.

D. In relation tg_its sales potential^ a trading company reouires_ 
i relatively low net worth. It is not a very expensive 
proposition co start a trading operation. Figuratively 
speaking, just a few knowledgeable men, a telex and a 
small office operation are necessary to stare an export 
sales organisation. Hypoth*tically, thi5 organisation can 
sell an almost limitless amount of goods relative to the 
net worth accessary for them Co operate. While we are not 
implying :hat a trading company is in any way such a small 
or 'unsophisticated operation, it is by and large a marketing 
mechanism which requires small levels of net worth 
relative to its sales capabilities. 
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EXHIBIT HI-1 

BASIS OF SALSS IN INTERNATIONAL THAOE

Export letters of Credit '

A lerter of credit is essentially a declaration by a bank that it will make certain payments 
on benalf of a specified party under specified conditions. It is called a "letter" because it 
takes the form of a notification :o the party or parties likely to be the redeems of the 
payments.

The value of the letter of credit to the exporter is that it authorizes him to draw drafts 
on a bank and by presuming die prescribed supporting documents, to receive funds. The 
ultimate collection of thosa funds from the importer is the work of the banking system 
and no concern of the exporter ~

Dollar Draft

An export draft is an unconditioned order drawn by the seller on the buyer instructing 
the latter to pay the amount of the draft either on presentation (sight draft) or at an 
agreed future time (time draft). Unless a bank "accepts" the draft (agrees to pay it at a 
sated future date), the total risk of default remains with the sailer.

Authority to Purchase or Pv?

The authority to purchase is an instrument used primarily by banks in the Far East as a way 
for their clients to make payments for goods bought abroad. It authorizes the exporter to 
draw documentary drafts on the buyer or on the buyer's bank. It specifies a bank in the 
exporter's country where the exporter may negotiate drafts drawn under the authority. Unless 
tna authority specifically states otherwise, the seller's draft is negotiated with recourse — that 
is, if th« buyer fails to pay the draft at maturity, the holder of the draft has recourse to the 
seller for payment.

A variation of the authority to purchase is the authority to pay. Under an authority to pay. 
drafts are drawn on the bank designated to negotiate the drafts. Once the drafts have been 
paid, the beneficiary is no longer liable as drawer.

Cash Deposit in Advance

This method calls for payment in cash, in whole or in part before shipping merchandise. 
Although this payment arrangement affords the seller the greatest protection, it is dis 
advantageous to the foreign buyer. In some countries, local exchange control restrictions 
prohibit sucfi payment.

Open Account

In this kind of transaction, the arrangement between buyer and seller provides for payment 
at some soecrfied data but without any negotiable instrument evidencing the obligation. 
Lsgal procedure to enforce payment in case of. default are often very complicated.

Consignment

Under a consignment arrangement, goods are not sold but rather consigned to the foreign 
imoonsr. The exporter njtains title to the goods until they ans sold to a *nird parry. As in 
the case of salts on oaen account, no tangible obligation to pay is created and it may be 
different to obtain payment if the importer defaults.
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The relatively low net worth position of any United 
Stajea £jcport Trading Company translates.'into a 
relatively small ability to creditj almost regardless 
of the^ credit worthiness of the foreign buver. 
On the surface, it would appear that the crucial limiting 
conditions on the amount of money a trading company 
could borrow or finance is the credit of the foreign • 
buyer. If the foreign buyer has an excellent credit 
record* there appears to be little reason for not 
granting sufficient credit to fund a transaction, no matter 
how Urge. In fact, the net worth condition of the trading 
company is still the limiting factor on the size of the 
credit commitment attainable by the trading company 
from a bank, if the trading company takes title to the goods. 
The Limitation on credit is a function of two risks that 
are not covered by the buyers credit:

• Acceptability of the Goods

If for any reason the foreign buyer refuses to accept 
th* goods one* they arrive in his country, the 
bank will look to the title holder for payment. Thus 
the net worth of the title holder is the important 
limiting condition. In the case of dispute, substantial 
risk is still involved. If the bank is put in a position 
where it must sell the goods on the open market, 
it can likely result in it getting only pennies on the 
dollar value of the goods. While percentage-wise 
nonacceptability is a rare occurrence, it can be a 
rather expensive mistake for a bank and because a great 
percentage of export financing is done by a relatively 
small number of international banks, these banks are 
quite cognisant of the threat and deal with it accordingly.

• Warranty Issues

Malfunctioning of goods after delivery, but before full 
and sometimes any payment is made is another threat 
to the banks that the foreign buyers.credit worthiness 
will not cover. While a trading company may service 
or arrange for service on the goods or have a claim 
against its suppliers, the threat to the bank still 
argues against exresding more credit than the trading 
company's net wor:h position will support.
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F. Without^ greater capability: EO cjrea.te_credit than, a 
net worth ooaitiQg^ould justify^ iji;jaur judgment^ 
^aj'^a^Vnerica^^xBort Tradigg_CQrrroany will age 
grove feasible. Without the ability to extend credit 
creation beyond typical net worth criterion, we are 
convinced that a viable export trading company cannot 
exist in the United States. There are rwo major factors 
which lead us to this conclusion:

• The size of:the trading company will be severely 
limited. The ultimate size will be affected both 
by its limited ability to finalize sales against 
foreign competition which have the capability and 
desire to use credit conditions to strategic 
advantage and the trading company's limited ability 
to invest in penetrating markets due to its non- 
cornpetitiveness in the market place.

• It is our opinion that the ability to ere ace credit Is 
the strongest weapon the trading company can have 
la delaying manufacturers' decisions to "go it 
alone." By being able to extend credit terms to 
foreign buyers an incentive is cermted for manu 
facturers to utilize trading companies. The com 
bination of this incentive and a strong network of 
distributors under the control of the trading 
company should delay the take*over decision of 
enough firms long enough to create the basis for 
a viable trading company.

To achieve financial viability an American Export 
Trading Company must have an economical means of 
overcoming the acceptability of goods and warranty 
iasuea.

G. The ability of an American Export Trading Company te^
create^ eredi^wjJIJiave to be given strooort by the Raited States 
Government,. We believe that the act worth issue cannot 
be solved without government assistance. While a few 
banki offer to accept drafts on foreign buyers from 
American exporters, the level of drafts which may be 
accepted for each company is, of course, limited and 
somewhat costly. Such a service would also have ;o be 
substantially expanded to serve the needs 01 thousands 
of additional manufacturers operatioog through export 
trading companies.
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We believe thaj the most practical aporoa_ch_tg^solving 
the credit needs pt'_the export: trading company is jhrough 
the availability^of guaranteeJ-nsuraace similar to that 
provided tav FCIA aad OPIC on drafts which an export 
trading company^draw_s_on foreign buvers. The concept of 
this recommendation is that if the banking community is 
protected against losses through insurance :a the 
underlying risks of an international transaction, then the 
drafts drawn by export trading companies on ;j reign 
buyers will be a safe investment and the subsequent 
market of these export trading company acceptss-es will 
open up the export trading company's ability to create 

• credit through conventional banking channels.

Exhibit HI-2 illustrates the commercial risks attendant 
with International trade. With the exception of cancellation 
of orders before shipment, nonacceptability of goods on 
arrival and importer default due to warranty issues all 
these risks can be insured against by either marine 
insurance or FCIA/OPIC insurance (Exhibit UI-3). 
We believe that a special export trading company policy 
should be developed to cover the two risks mentioned 
previously aad deductable policies and other operational 
issues reviewed and changed as appropriate to maximize 
the applications of such a policy. We firmly believe that 
such a policy is workable and can be provided at a reasonable 
cost. The First National Bank of Boston offers to accept 
drafts on foreign buyers from American exporters for a flat 
Z% on each collection. Under this acceptance the bank takes 
the risks of acceptability and warranty in consideration.

At this time we see little support for offering^the above 
kinds of insurance to an export trading com-sany^ within 
the United_5eatea government. The.banking_ comm'urn'-"', 
however, appears to be supportive. We discussed che 
concept of extended commercial insurance as a way of 
creating a viable export trading company with officials 
of the Export-Import Bank, Treasury Department, FCLA, 
the Private Export Funding Corp^-ation (FEFCO), and a 
large group of commercial bankers. We found little 
support from withia the government. Among the principal 
difficulties is che lack of experience and capability in 
examining warranty issues and the conviction that exporters 
must assume some risk for default. Although officials 
concede that a trading company may require such a unique 
policy to support its growth, many other companies also 
desire such coverage and offering it to one group anc sot 
ta all groups is difficult problem to overcome. 
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EXHIBIT 111-2

COMMERCIAL RISKS IN INTERNATIONAL TRADE

BEFORE SHIPMENT DURING SHIPMENT AFTSR SHIPMENT

• Cancellation of Order

• Importer becomes 
Insolvent

Marine risks, physical loss 
or damage caused by

— perils of the sea
— fire ind explosion
— collision, stringing and

sinking 
"•• jettisons, assailing

theives and barratry
— latent defects of the vessel

faults or errors in navigation 
. and/or management of the 

vessel
— general average and salvage

charges
On-shore risks, physical loss 
or damage by acts of nature
— sprinkler leakages and 

explosion
— subsidence of docks and 

structure

• Importer refuses 
acceptance

• Importer default: on 
payment due to:

— warranty issues

— commercial difficulties

• Importer becomes 
Insolvent
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EXHIBIT 111-3

EXPORT CREDIT INSURANCE THROUGH 
THE FOREIGN CREDIT INSURANCE ASSOCIATION

Created in 1961 to arovide exoort credit insurance to United States exoorters. the Foreign 
Credit Insurance Association {FCIA) is a pool of some 50 of the nation's leading insurance 
companies with combined assets -'n excess of S27 billion.

Working in cooperation with the Export-import Bank of the United States, FfCA insures 
United States exporters against commercial and political risks. While FCIA underwrites 
commercial credit risks. Eximbanx rovers political risks and reinsures a portion of the 
commercial risks. • u

Coverage includes:

• ' Short-Term Insurance to 180 days)

In the short-term field, it issues to exports 1) comprehensive insurance policies 
normally covering 90 percent of credit losses and 95 percent of political losses, 
or 2) political-risk only policies covering 90 percent of losses.

Credit risks include failure of the importer to Day because of insolvency or pro* 
tracted default. Political risks include currency incovertibility, expropriation, can 
cellation of import license, or other actions taken by foreign governments that 
prevent payment by the buyer. Premiums are charged according to the economic 
and political condition of the importing country and the terms of the credit.

Generally speaking, FCIA requires an exporter to insure enough of his eligible 
short-term sales under this program to provide a reasonable spread of risk. 
Sales on cash and tarter of Credit terms may be excluded.

• Medium-Term insurance (181 days to fivt years)

This insurance is written on a case-by-casa basis. The overseas buyer must make a 
cash payment of at least 10 percent of the invoice amount although 20 percent is 
preferred and may b* required. The remainder is payable in installments and FCIA 
will insure 90 percent of this "financed portion" on a comprehensive basis, with 
the snipper carrying the'other 10 percent at his own risk. In certain- higher-risk 
markets the exporter may be required to carry a larger share of the financed portion.

The same coverage is offered for political risk only, at somewhat tower oremium 
rates. The program also provides for advance commitments and preshipment insurance 
coverage on consignment transactions ind sales from consigned or warehoused 
stocks held abroad.

It should be noted that under both the short-term and medium-term FlCA arogramj. 
Eximbank carries 100 percent of the insured political risk; FlCA carries *00 percent 
af the insured ooiitical risk. Proceeds both of short-term and medium-term aoiicies 
are assignable to facilitate borrowing from Tie customer's commercial bank.

in certain cases, commercial banks may ie the named insured bon under snort 
ind medium-term FiCA aclicies covering exoorts of United States products for 
one or a numoer of named suopfiers.
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The overwhelming majority of comcnerciai bankers was 
supportive of the concept (as there is no risk to them 
involved) and felt that such a vehicle could substantially 
expand the volume of United States exports. The appeal of 
the vehicle is that it requires absolutely no changes in 
the rules and regulations which currently exist within the 
banking industry or within the conduct normal to financing 
international transactions.

An indirect financial constraint on the development of Zxoort 
Trading Companies is_the _inabiliEy w_ take advantage of 
profits on freight brokerage.

There is no doubt that the more integrated a trading operation, 
the greater profitability will be. Profitability will increase 
as a result of the addition of other profitable activities and 
will increase-.aa a result of opportunities created by economics 
of scale; One activity that a trading company could easily 
perform a ad would provide an excellent addition to profits 
are commissions on freight brokerage.

Both manufacturers and the various types of trading vehicles 
normally go through a freight forwarder to:

• book passage on ships;

e coordinate delivery;

• perform documentation;

• sometimes prepay for shipment.

The freight forwarder received two commissions: one from 
the shipper, and one from the shipline. An export trading 
company or manufacturer can elect not to use a freight 
forwarder and perform the above services themselves; 
however, if a company takes title to the goods it is the shipper of 
record and is pervented by Federal Maritime Regulations 
from getting a commission from the carrier.

1. The standard corrifr.isiion._to__freight__iorwaraer3 frorn 
shipping lines could vield a significant increase in the 
profitability of Grading cocrvoaiue3--cauaiag them co.ae of
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more interest :o potential investors. /The standard 
commission to a freight forwarder is 2"a of the snipping 
cost of the goods to be shipped. According to our Inter 
views with major exporters, freight costs themselves 
average between 15 to 25 percent of merchandise value, 
but can anno oat to 70 or SO^o of the merchandise value. 
In general, the lower the value of the goods per pound 
of weight, the greater the merchandise cost will b*. 
exhibit HI-4 illustrates two cases. In the case of the 
textiles exporter, profitability is seen to increase by 
6%; in the case of the juvenile furniture exporter, his 
profitability increased by 16%.
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EXHIBIT III-

INCREASED PROFITABILITY THROUGH COMMISSIONS 

ON FREIGHT BROKERAGE

Cast 1: The Textile Exporter
Merchandise value S100.000

Shipping Coin (15% of merchandise value) 15,000

Brokerage commission (2% of 15,000) 300

Avenge pretax return on sales (5%) 5.000

Return with commission on freight brokerage 5,300

Increase in profitability 6%

Case 2: The Exporter of Juvenile Furniture
Merchandise value SI 00.000

Snipping costs (40% of merchandise value) 40,000

Brokerage commission (2% of 40,000) 800

Average pretax return on sales (5%) 5.000

Return witn commission on freight brokerage 5.800

Increase in profitability 18X
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PAST IV

TKZ EXPORT MANAGEMENT COMPANY

Part II of this report discussed one organizational response to world- 
trade utilized by some of ihe United States major trade competitors. 
As mentioned previously, this structural export vehicle does not exist 
in the United States. This has been primarily because of (a) the 
historical development of United States trade growth, and (bl because 
of the underlying philosophy and business posture of American enterprises.

As was pointed out, historically the United States was a prime trade 
target area for its colonisers, rather than a trading nation. It furnished 
a market for finished European goods and a source for needed raw 
materials. As the United States grew into a developed country, its 
business posture turned inward rather than outward. The need for and 
interest in export trade was minimal due to the enormous unsaturated 
market potential found within its own continental boundaries. Additionally, 
developing thia domestic market carried fewer of the problems and risks 
that were inherent In dealing internationally.

Therefore, immense domestic growth opportunity, coupled with (a) the 
political isolationist posture of the United States during Us early history, 
and (b) the basic independent and entrepreneurial philosophy of American 
businessmen, left an indelible scamp on both the foreign trade vehicles 
utilized by American business and an the attitudes American businessmen 
hold towards exporting.

This section of the report will discuss in detail the characteristics of one 
of the prime trade vehicles currently utilized in the United States: the 
Export Management Company (EMC). The characteristics of this export 
trade, the major forms i£ takes, the functions it performs, and the 
problems and potentials it faces as a means of stimulating increased 
export trade on the part of small and medium*sized manufacturers will 
be discussed.

The methodology used in substantiating the conclusions that will be made 
in this section is primarily based on the survey of existing Export Manage 
ment ;irrns conducted for yae United States Department of Commerce.
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This methodology included the survey and analysis of a randomly selected 
sample of Export Management Companies to which a self-administered 
questionnaire was provided. Appendix 5 includes this questionnaire and 
the tally of major results. The sample was drawn from the United 
States Department of Commerce, Bureau of International Commerce's 
Directory of United States Export Management Companies, and was aug 
mented by other mail-cuts to specific Export Association members. An 
attempt was made to draw the sample to Insure both a diversity la geo 
graphic location and of product category handled. A total of 237 ques 
tionnaires were mailed out of which 65 were returned due to either the 
relocation or oonexistence of the firm. Eighty-five questionnaires were 
returned and analyzed for the purpose of this report.

SECTION I

GENERAL CHARACTERISTICS OF AN EXPORT MANAGEMENT 
COMPANY AND ITS ROLE IN IN TEH NATIONAL BUSINESS

The Export Management Company is hard to characterize as its 
functions are aot precise. Algp^ It is one trade vehicle in the 
s-oeetrum available to manufacturers for exporting excerior to 
their own organisation. As mentioned previously, there are many 
terms used for independent exporters in the USA. "Export 
Merchant," "Export Broker," "Combinational Export Manager" 
or "Ejtport Management Company" (EMC), "Manufacturer's Export 
Representative" or "Commission Agent, " and "Export Distributor" 
are all terms used to distinguish between various kinds of Indepen 
dent export-trading firms which operate as the exporting arm for 
United States manufacturers. However, these terms usually 
refer more to the nature of the services performed or the contractual 
arrangement with the manufacturer rather than to the character of 
the export firm itself.

Increasing the complexity In pinpointing the characteristics oi a- 
Ejcport Management Company is the fact that one EMC rarely concen 
trates on only one of these services. It can function srimarily as 
a commission agent for oae manufacturer, while it may ac: as a.i 
independent distributor (i. «. , purchasing the goods itseU* ar.d 
reselling thetr: abroad at a marx-up) for another ^iasuiae:ur-r.
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In addition, an EMC may concentrate in certain product lines 
or market areas, or it may; be diverse. It may operate using 
agents ab ad, or its own sales people. The range of organiza 
tional arrangements are many as is the differences in the depth 
of marketing services offered from iirra to firm. The findings of 
the EMC survey in these areas will be discussed in detail iacer in 
this report.

3. In general, the Export Management Company Is a firm that acts as 
the exporting arm for a combination of manufacturers, dealing 
under its^own^aame^o^the name of the individual manufacturer. 
It can function as; che^manufacgurer' s overseas representatives, 
receiving a. commission ojisales, or it can buy and sell products 
overseas on Jts^wn account. For the most part, an Export Manage 
ment Company is a firm which acts as the export sales department 
for more than one manufacturer. The EMC may operate in two 
ways: (1) in its own name, or (2) under the name of the manufac 
turer, using the manufacturer's letterhead, invoices, etc. as if 
it were the manufacturer's internal export department.

In addition, it may act as an "independent distributor" purchasing 
and reselling goods under its own name for a price mark-up, or 
it may act as a "commission representative, " functioning primarily" 
as a marketing middleman for the manufacturer, receiving a sales 
commission on goods sold, but never talcing title of the goods.

The degree to which an EMC takes title to the goods sold and bears 
the financial risk of the sales generally distinguishes between the 
two major types of EMC1 s: Export Commission Representatives or 
"agents" and the Export Distributor.

Briefly summarized, the Export Commission Representative is a 
firm that assumes all the duties of export management for the 
manufacturer except for credit risk. The manufacturer carries the 
overseas customer's account although the EMC may make credit 
checks and handle collections. Legally, the EMC may operate in 
the name of the manufacturer but it is not actually an agent in that 
it cannot legally commit the manufacturer, and the manufacturer 
has no legal responsibility over the EMC* s actions. Also, the repre 
sentative's sales are usually subject to approval by the manufacturer. 
This rype of EMC receives remuneration for his work by sales com 
missions on the goods sold overseas.
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The Export Distributor is a firm that buys goods from i maau* 
facturer on its owa account and then resells the produce abroad 
at its owa risk for an agreed-upon mark-up. In this relationship, 
the manufacturer deals with the EMC as he would with any other 
domestic customer while the EMC carries the account of the 
foreign customer and bears all credit risk.

C. The^Ejpo rtManage meat Company olays a vital^ role Is aeimulatiag 
exports from small and medium-sized firms which have no incar- 
aatioaal experience. As meatiooed previously, American manu 
facturers can encer the international marketplace in a number of 
ways. Oftea the EMC is a manufacturer's introduction to foreign 
trade.

As a manufacturer becomes more and more involved in exporting 
his/her use of an EMC may change. Manufacturers may license 
or directly invest in one market area where sales volume is high, 
and use Export Management Companies to develop the new product 
or market areas it is trying to penetrate.

In addition, the degree to which a manufacturer is involved in direct 
exporting may vary. One manufacturer may export through an 
international department or division, utilizing its own sales force 
abroad a«d handling all export procedures and mechanisms. Others 
cnay only have an export department and use foreign sales ageats 
and distributors abroad. Likewise* the depth of services offered 
by an Export Management Company itself may vary anywhere from 
merely handling export documentation to serving as consultants in 
developing overseas marketing plans and strategies for clients, or 
actually purchasing goods and exporting them under their own name.

D. However, the long-term role of the Export Maaagemen^Comoaayig 
a manufacturer's interaatioaal export picture J^irv-aieaUv eeauoua at 
best—SMC'a are most often seen as an "initial step" so exporting. 
EMC' s face the difficult problem of having client "mortality" built 
in to business succesa. For the most part, trade mechanisms can 
be viewed as a continuum of international trade involvement, with 
the maaufaccurer moving up the continuum from indirect to direct 
exporting as both his international business experience and his prociuc: 
sales volume in specific markets increases.

This puts the Export Management Company in :he position of being 
the initial step on the ladder to export ii-/olv«rr.enc in new or hard-<o- 
reach markets, yet losing its client oac-j it has developed the rr.arke:

-83-

52-624 0-79-34



524

-AY ASSOCIATES

sufficiently to allow it to reap greater benefits. Interviews with 
both EMC's and manufacturers substantiated chat the independent 
nature of the American businessman eventually causes manufac 
turers who were achieving exporting success with SMC's to switch 
to a "go-it-alone" mode of trade.

There was little indication chat the manufacturer would not eventually 
move up the trade involvement continuum. Most EMC s felt that 
suppliers would eventually drop their services because the manu 
facturers either wanted (1) more control-over their export business, 
(2) felt they could do the sales job better, or (3) achieve lower per 
unit costs by cutting out the middleman.

The open-ended responses to the questionnaires also revealed that 
a major problem for the SMC was preventing ita client from 
utilizing its distributor network once sales success was achieved. 
The EMC appeared to be constantly put in a dual defensive stance: 
one, against competition from other traders, and two, against 
potential competition from its own client.

The specific characteristics of the Export Management Company, 
the functions and services it performs, the clients and products it 
handles, its organizational structures and financial contraints will 
be described in detail in the following section in an effort to establish 
the constraints that must be overcome if a viable framework for a 
United States Export Trading Company is to be created.
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SECTION 2

SPECIFIC CHARACTERISTICS OF 
EXPORT MANAGEMENT COMPANIES

A. Functional and Trade Direction Characteristics

1J Moat Export Management Companies function primarily as 
"ejeaort distributors^" buying goodson their owe account 
and marking them up in foreign markets. The results of the 
survey of EMC • found that the majority (62%) of EMC s 
responding acted primarily as "export distributors" rathern 
than "commission agents." However, a substantial number 
(317«).indicated that they functioned in bath modes of operations.

Only five of the respondents characterized their operations as 
being oriented to working primarily on commissions. However, 
this low agent response may be due co the fact that the sample 
was drawn from a universe of well-established Export Manage 
ment firms which were registered with the Department of 
Commerce and were members of trade associations. Many 
EMC's start their operations as commission agents and move 
up the spectrum of services with continued growth.

When the responses to the questionnaires we're analyzed to 
determine if the characteristics of EMC's that functioned 
primarily as "export distributors" rather than in a combina 
tion mode of both "distriautors/commissioa agents, " it was 
found that those who functioned primarily as "distributors" 
exhibited tha following tendencies:

o They handled a larger number of product lines that 
tended to be high technologically In character.

o They had a somewhat broader role in handling the 
advertising, promotional, pricing *«4 distributing 
strategies of clients.

o There was little difference in the sise of the rsanuiac- 
turera they handled, the average aumber of such firms, 
or the average length of the relationship, their organi 
zational structure, or their view of the competitive world.
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o They were slightly better capitalized in terms of 
equity base and the frequency with which owners 
supported the business with personal guarantees, 
but had no greater advantage in terms of available 
external financing.

o They experienced a higher pretax return on sales on 
average (32% of the distributor/agents indicated 
having under a 5% return on sales compared to 27"; 
of the distributors).

Z) £xpo_rt Management Companies function primarily as exporters 
rather than in combination of export and imoor^ trade. The 
survey results showed that most EMC's deal primarily in 
export trade rather than importing, licensing agreements or 
other types of trading. Ninety-three percent of the survey 
respondents indicated that over 75% of their current annual 
sales volume came from exports. In addition, over 61?o of 
the respondents indicated that exports made up all of their 
sales volume.

Only 23% of the respondents Indicated that they imported and 
of that 23% the majority (14% indicated that imports coatributed 
less than 10% of their annual revenue. Only 7% indicated that 
imports contributed over a fourth to their annual revenues.

The use of licensing as a source of revenue was even less. 
Only 16% responded tt> dealing in licensing and its contribution 
to annual revenues never exceeded 10%.

It was interesting to note, however, that many EMC' s saw 
licensing as the exporting revenue area that would experience 
the most growth by 1980. This fact seems to indicate that 
EMC s envision following the trend of American business 
towards direct investment modes of international trade rather 
than pure export-Import trade vehicles.

3. Market Coverage Characteristics

1) Export Management Companies ire global in nature: however. 
:h8__trad_e patterns, varv considerably becween;':rrr.3. Over 
two-thirds (67%) of all the respondents indicated chac they 
traded in all trade areas which Included Europe, Eastern 
Europe, Africa, Asia (excluding ,'apan), :he Middle Zast,
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Japan, Latin America and Canada. Canada and Extern. 
Europe were the trade areas receiving the least interest 
on the part of EMC's. Only 20% and 17% of the respondents 
indicated that they traded to Canada and Eastern Europe 
respectively, and the percentage contribution to sales o: 
these areas rarely exceeded 10% of their annual export 
sales volume.

Africa was also seen as a relatively low trade area. Although 
61% of the respondents indicated that they traded in this area, 
its percentage contribution of their total annual export sales 
volume rarely exceeded 10%. Japan was also a relatively 
low trade area. Only 70% of the respondent* were in this 
market and it rarely contributed more than 10% co a firm' s 
sales volume.

Latin America was the primary trade area for the majority 
of EMC's, followed by Europe, Asia (excluding Japan), the 
Middle East and Japan, in that order. Eighty-seven percent 
of the respondents indicated that they traded in Latin America, 
with that region contributing up to 100% of the annual sales 
volume of aome firms. However, the percentage contribution 
to sales volume from this region most frequently hovered 
around the 25 to 50% range.

Eighty percent of the respondents traded ia Asia, with this 
region contributing up to 90% of the sales volume for some 
firms. However, the percentage contribution for most firms 
hovered around the 10 to 25% range.

Seventy-nine percent of the respondents traded in the Middle 
East, with that region contributing up to 907a of the sale 
volume for some firm*, but more frequently in the 25 to 30%
range.

2) Mo_81 EjCDor t _Mana- gem^e ffe C o mo a ni e s s a w the a re a s o f trade 
e mohaais__fo r^Ehejiueg, re a s re maining b a ai c aUy th_e_, s_a_me_. 
with, a slight reordering of the impp_rtance_of _the leas 
developed countries^ The survey responses indicated that 
moat EMC's saw the Middle East as replacing Latin America 
as the prime area of good export growth in the aes five years. 
Sixty-five percent of the respondents saw this area as havisg 
good future potential. Africa was seen aa growing ia potential 
while Asia (except Japan) and Europe were seen as declining. 
Japan, Eastern Europe and Canada continued :o be seen as 
low potential a=eas.
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3) The factors influencing an Export Management Company a 
trade pattern or the regions of the world in which it is 
active are related primarily to product characteristics and 
personal market knowledge rather than formal market 
opportunity. The prime reasons given as always being factors 
in the decision on which geographic markets :o concentrate in 
were (1) market match with the product line, (2) knowledge 
of the market area. (3) in-country business contacts, and 
(4) availability of a distribution network, in chat order of 
importance. Receptiveness of the local government to United 
States business, market exclusivity for the product, and the 
competitive environment from other export traders' appeared 
to play a less important role.

C. Export Control Characteristics

1) Export Management Companies rarely handle all af a supplier's 
exporting business, and their services are discontinued on 
the part of the manufacturer after a successful level of 
sales growth. The pattern on the control which EMC s had over 
the client's entire export business varied considerably. The 
most frequently mentioned proportions for the EMC s role 
in the client's exporting were either under 25% (31% of the 
respondents) and between 75% and 100% (53% of the respondents).

Direct exporting by the manufacturer was the biggest com 
petitor to an EMC s services. Of the various forms of other 
international business structures that suppliers used In 
addition to EMC « (i.e., direct foreign investment, direct . 
exporting, cooperative or "piggyback" exporting, or other 
SMC'S), ten percent of the respondents indicated that moat 
of their suppliers used direct exporting as an additional 
export mode. This was the only exporting vehicle indicated as 
being used by most of the suppliers. However, other Export 
Management Companies and direct foreign investment by the 
manufacturer were indicated as being used by some clients, 
in that order of importance.

The primary reasons listed for the loss of a supplier relation 
ship were (1) that manufacturers started their own export 
operations internally, or (2) that they merged with a company 
that had an international department. Exporting through another 
EMC or through a. cooperative "piggyback" exporter were 
occasionally seen as a reason for the loss of the relationshio.
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but exporting through a foreign trading company, direc: 
investment abroad on the part of the manufacturer or the 
decision to stop exporting were rarely seen as the reasons 
for suppliers taking alternative export actions.

The view among SMC* s on the point at which sales success 
caused the loss of a client varied. On the average, the 
majority (35%) of respondents felt that suppliers would tend 
to terminate a relationship with an EMC when their export 
sales exceeded £200,000. However, almost 32% of the 
respondents felt that suppliers would leave them when sales 
volumes reached between $200,000 and $500,000: 29% believed 
that they would terminate at between $500, 000 and $1, 000, 000 
in export sales, and 25% felt they would terminate when sales 
exceeded one million dollars.

However, most EMC's were willing to lower their profit 
margins in return for longer-term contracts and client 
stability. Sixty-four percent indicated that they were some 
what or very willing to use this strategy, compared to 36% 
who indicated that they were somewhat or very reluctant. 
Only 24% indicated that they were very reluctant.

Mos^ Export Management Corrroaniea felt that the sugpUe^rs: 
beliefs that jhev could either (11 achieve better sales success 
themselyejL, oj* fZj^ccamglish the export function at a lower 
per unit cost,, wej-e^the^arime reasons for suppliers ending^ 
the i r e xaojrt r e I a tioo^hip^with E MC' s. The responses to the 
question on why most of the suppliers end an export relation 
ship with a firm produced the following ranking of answers:

1. supplier believes he can achieve greater 
market penetration;

2. supplier believes he can accomplish the export 
function less expensively p«r unit cost:

3. supplier wants to control the foreign market;

4. supplier wants so export in geographic areas 
your firm does not handle.

Other answers to this question revealed that personal differ 
ences in policy between the manufacturer and :he EMC. 3 r "he 
lack ar sales success for the product line overseas o;:en 
played a part in :he termination of a relationship.
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3) EJPOr t Ma na g e me n t^ Co mp a ai e s saw increased clientserviceL cjoser relationships and steady sales ^g rf^rrnaficg chrou_gh market growth, as ehe maior wavs that SMC s could fighc against the trend for clients toj^ea^e once sales volume^was higjs. The respondents to :he survey answered the quescion on how to retain suppliers who had experienced good growth in a wide variety of ways. However, the four steps listed tzoost frequently were (1) developing a closer working relationship with the client, (2) showing continued growth through either geographic expansions or ' the expansion of the depth of market services offered theclient, (3) development of longer-term and stronger contracts to prohibit the supplier from selling in the EMC's market, and (4) joint financial participation, either in terms of the EMC and the manufacturer jointly investing in some market development efforts, or in the passing on of cost reductions achieved by volume to the manufacturer.

In analyzing the wide variety of responses provided by the survey, the underlying thread running through them appeared to be that EMC 3 had to be able to convince the suppliers that they were performing an invaluable service which relied more on oversea* market knowledge and performance than at-home paper processing. They also had to be more willing to work jointly with the manufacturer! for their mutual gain. rather than sticking to rigid commission rates or procedures that made them viewed only as a "middleman" who could be replaced once sales volume warranted ia-house staff. The manufacturers needed to know that they were not only getting good service and continued sales growth that would be 'more expensive and less ifficient If done Internally, but also that the EMC was actually functioning has their "eyes and ears" overseas rather than merely processing orders.
4) Most £jc3Qrt Manage meat gomaajiies saw the grime role that the go ye ra me nt could alay in the aiding of Ehe^EMC^s to maintain long-term relationships wjth^e^swptiers as revolving around Ml being educaced_pn exporting and the SMC* a role, or {21 legislation eg jielo set^induscr-y•standards and _eaforee the exclusivity ,of contracts. The survey respon dents answered the open-ended question oo the steps chat :he United States Government could take to encourage longer relationships between suppliers and EMC's in a wide variety of ways. However, 13 major categories (see Exhibit IV-1) emerged with the primary ones being increased ei:or:s on :he
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Exhibit IV-I

A3.EA3 MOST FREQUENTLY MENTION 3Y RESPONDENTS 
AS AREAS THE U.S. GOVERNMENT MIGHT PLAN AN IMPORTANT 

ROLE IN AIDING THE ENCOURAGEMENT OF SUPPLIERS TO USE AXD 
MAINTAIN RELATIONSHIPS WITH EXPORT MANAGEMENT COMPANIES

1. positive publicity on the image and role oi the EMC in exporting.

2. Public education to the manufacturers on both (1) the importance 
and (Z) the realities and complexity of exporting.

3. Legal aid Co EMC3 in enforcing contracts and market exclusivity.

4. Legal aid in setting standards and uniform codes for EMCs, such a 
as developing prototype contracts with minimum term requirements 
"just cause" termination agreements, and cancellation fee clauses.

5. Tax incentives to suppliers for utilizing EMCs and having long term 
contracts with them.

6. Tax incentives to EMCs for expanding overseas.

7. Financial assistance to EMCs.

8. Aid to lower export prices to compete.

9. Aid to lower transportation costs and taxes. .

10. Aid in stopping the unfair trade practices of foreign competitors.

11. Relaxation oi antitrust laws which impact on EMCs 1 ability to inte 
grate.

12. Better U.S. Department of Commerce sales leads and aid overseas.

13. More stability in exporting rules and regulations.
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part of the United States Department of Commerce to educate 
the public to {1} the importance of exporting, (21 the realities 
and complexities of exporting, and (3) the positive role 
EMC's could play in developing this export market. It was 
felt that more positive publicity on the image and role of 
the EMC was a critical need If the EMC's were to be 
successful in attracting and keeping marginal or nonexporters 
as clients.

The second most frequently mentioned concern area for govern- 
ment attention was the need for legal aid to EMC s in setting 
standards and uniform codes for EMC's or pro type contracts 
with minimum term requirements, just cause termination 
agreements, or cancellation fees that would enable all EMC s 
to compete equally and still be able to protect themselves 
or have some legal basis to prevent suppliers from encroaching 
on market exclusivity, or arbitrarily cancelling the relation 
ship once a market was developed.

The third most frequently mentioned area of concern involved 
financial aspects and efforts the government could take to 
either lower EMC or supplier costs when utilizing an EMC. 
These comments included such things as tax incentives to 
EMC's to expand overseas, ta-x incentives to suppliers for 
working with an EMC or having a long-term contract, financial 
assistance to EMC's, reductions in freight rates, transporta 
tion tajces, and export prices in order to make United States 
goods more competitive.

D. Service Characteristics

The depth of marketing- services currently handled^byJSxpert 
Management Companies tends to be specific, relatively 
shalloWf and oriented more towards a^sjt.les function than 
towards performing the total overseas.marketing function 
for clients. The response to the survey iaeUc^ated Ehae the 
functions of most EMC's tend to concentrate on services 
typical of the export department or sales division of a manu 
facturer, rather than on services which would be typical of the 
total marketing function for clients overseas.

The following exhibit shows the responses of respondents :o 
the question on the exporcing functions they perior—.«d. As 
can be seen, those functions which are marked as beir.g
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performed "frequently" by most of the respondents were 
chose that dealt with specific shipping and sales functions 
rather than with more comprehensive market research, pLa 
planning and strategy development functions. Those functions 
receiving high marks as being "frequently 1 ' performed for 
clients were as follows;

o developing marketing and sales strategy in markets;

o developing and Tiain training contact with customers 
abroad;

o establishing pricing policies;

o arranging for all CIT quotes in response to overseas 
inquiries;

o handling all relations with foreiga freight forwarders 
for proper documentation;

o advising on all export packing and marketing;

o assuming all responsibility for delivery of goods:

o arranging for insurance;

arranging for servicing of products through 
distributors.

More comprehensive market planning services such as reports 
on market conditions, competitive, moves, tariff problems or 
import controls, apd new product applications received 
fewer responses as being "frequently" done by the majority 
of the respondents. The responses on services that were 
"rarely" done indicated a leak of both depth in marketing 
services and integration of export services within EMC's. For 
example, such things as specific formal market research and 
assisting suppliers in arranging licensing and joint venture 
arrangements were rated as rarely being performed. Integra 
tion by performing freight forwarding, manufacturing, or ser 
vicing products sold abroad themselves, were also rated by 
the majority.of respondents as being rarely doae.
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The responses to the question on where primary responsi 
bility for the different components of the overseas marketing 
strategy lay also indicated that 2MC* s performed a heavier 
role as the sales arm of the client rather than the marketing 
arm.

Although all respondents indicated that they contributed co the 
overseas advertising, promotional, pricing and distribution 
strategy of a client, they appeared to have more fleadbility 
in the area of promotional and distribution strategy. While 91?t 
of the respondents indicated that they were primarily respon 
sible for the overseas distribution strategy and 75% said they 
had this prime responsibility in promotional strategy, only 
61% of'.the respondents indicated that they had prime responsibility, 
in developing pricing strategy and only 54% said they had prime 
responsibility in advertising. In these two areas, the prime 

. responsibility was more frequently shared with the manufacturer, 
rather than left entirely to the EMC.

Client Characteristics

1) Most Sjcport Management Companies handle a small number 
of suppliers and specialize in a few product lines which tend 
to be high technology lines and interrelated. The most 
frequently mentioned number of suppliers being handled by 
respondents on the average 'was between 6 and IS manufacturers. 
Thirty-seven percent of the respondents indicated handling this 
number of suppliers on average, compared with 32% who 
indicated that they handled between 16 and 25-suppliers on 
average. Only 22% of the respondents indicated handling 
over 25 suppliers.

Product line concentration on the part of CMC's was shown by 
the fact that over 77% of the respondents indicated that they 
handled under 10 product lines or product "families" (i.e. , 
machine tools, electronic components, construction equipment. 
etc.) and almost 54% handled under five product lines. Only 
3% of the respondents handled more than 30 product lines.

In addition, there was a tendency an the part of the SMC s to 
carry interrelated product lines and high technology products. 
The survey showed that the majority (63%) of the respondents 
concentrated their sales representation on such produces. 
The definition of whether a firm dealt in high or low technology
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products was based on the characteristics of their rnajor 
export product line. This product line's position on a 
continuum of capital intensity was used to categorize the 
product and thereby the SMC as an either high or low 
technology product exporter. This capital intensity ratio 
was defined as the ratio of capitall to manufacturer' s ship 
ments. Exhibit IV-2 shows the breakdown of the major 
product categories within the high and low technology classi 
fications.

The factors listed most frequently as entering into the decision 
on the choice of which product lines to handle were (1) that 
the line had a high potential in the geographic area where 
the firm was active, and (2) that the firm had personal 
expertise in the product line. Low product line competition 
in the market area did not bear as much importance as a 
factor in the choice of product lines. Lines ware dropped by 
the EMC most frequently because of either a loss of exclusivity 
in the market region, or the failure for the product to be 
competitive. The third most frequent reason given for 
dropping a particular product line was the failure of product 
sales to grow.

2) STxpgrt^Managemeat Cofrraanies^ client^are str^aU^tg mgdium- 
sized manufacturers for the most aarj._aad altho_ugh their 
relation s nig wj.th,_* manufaeturer^can^ie relatively long-term, 
it is often oalv the iatial steo into ^xppreing. Over 31% of the 
respondents indicated that all _ of their suppliers had annual 
revenues from both domestic and international sales of under 
$25 million, and 64% indicated that ac least 75% of their suppliers 
fell within this sales range. Suppliers with more than $,100 
million in annual sales revenues rarely made up more than 
10% of the proportion of manufacturers handled by EMC s.

The majority (54%) of the respondents indicated that their 
average contracts with suppliers we re between one and three 
years in duration, with 13% indicating that their average 
contract was for one yea?. However, most EMC's indicated

a relatively long period of time. Over 40% of the respondents

1 Capital is defined as total assets (i.e. , physical as well as financial
assets)-with investment in government obligations and the securities 
of other corporation deducted. It is also aet of depreciation.
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CAPITAL INTENSITY BY INDUSTRY
L'SED TO CLASSIFY EXPORT MANAGEMENT

COMPA.VIiS AS HIGH CR LOW TECHNOLOGY E2SPCRTEB.S

Ranking, As Measured by the Following Ratio: • ——
t

High Technology Product Classifications

Petroleum 3. 40
Tobacco 1.13
Electrical Machinery .98
Chemical] and Allied Products . 90
Non- Electrical Machinery . 88
Primary Medals . 86
Other Tranj. Equipment • . 86
Motor Vehicle Equipment . 82
Miscellaneous Manufacturing . 75

Low Technology Product Classifications

Paper and Allied Products . 73
Stone, Clay and Glass .73
Lumber and Wood Products .69
Instruments • 69
Printing and Publishing .66
Leather Products .61
Rubber and Miscellaneous plastics . 59
Textile Mill Products . . 57
Apparel and Other Fabricated Textiles . S3
Fabricated Metals • . 52
food and Kindred Products . 42
Furniture and Fixtures . 42

All figures on manufacturers shipments were derived from Statisti 
cal Abstract 1972* Capital is-defined as total assets (physical as 
well as financial) less investment in governmental obligations and 
securities of other corporations. It is stated at book value after de 
ducting reserves for depreciation and other contingencies.
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indicated that their average supplier/.ZMC relationship 
lasted between 11 and 20 years, and almost 27% indicated 
them lasting between 7 and II years. Only 25% indicated 
having average relationships of under ten years. This 
finding was borne out by the fact that the majority of 
respondents indicated that on average £MC s only lost, 
courted and added between one and five suppliers in an 
average year.

The most important sources of leads for SMC* s for potential 
new export suppliers were indicated as being their own inves 
tigation, overseas market intelligence and current customers, 
in that order of Importance. The sales leads furnished by 
the Department of Commerce were generally seecn as not 
being very important. Only 17% of the respondents called 
them "very important" and almost 37% of them saw them as being 
"unimportant. " Other important sources of leads mentioned 
by EMC's wens trade shows, trade and professional publica 
tions, advertising abroad and personal trips abroad.

F, Salea Characteristics

MoatExport Management Companies haverelatively low^ales 
volumes which are only moderately stable in nature. The small 
size of EMC1 a is illustrated by the fact that the majority 
(57%) of the respondents indicated that their current annual 
export sales volume was under S3 million, and that over 
36% of the respondents indicated that their sales volume was 
under S10 million.

In addition, £MC sales were characterized as being only 
moderately stable, with 49% of the respondents characterizing 
their sales as moderately stable, 20% characterirint them 
as fluctuating, and 9% characterizing them as widely fluc 
tuating. Only 21% of the respondents characterized their 
sales as stable and stability appeared CO play a major part in 
the EMC'a desires to expand their services or market penetration.

However, rngse Export Management Companies experience 
relatively high average pretax^rejrurn j s salesA but :his^ 
return aooears to varv considerably between firms. The most 
frequently mentioned average pretax return on sales was 
under 5%. This return was cited by 34.7% of the respondents. 
However, 30. 7% of the respondents indicated that their average 
return was between 5% and 10%, and over 14% indicated that 
their return was either becween 10% and i5Ta, or 15% and 2Qrv. 
A few respondents indicated experiencing pretax returns of 
over 25%."
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3) Growth_Q:fjhe JCxgort Manage, me_at_Co ma a*y_ iJeerrns o:
sales volume did aot appear ro irr.gac: on the characteristics,.. 
or depth of L-narketing services offered bv cheae trade _vehicle_a_. 
When the answers to the questionnaires were analyzed to 
determine if large 2MC* s (in terms of sales volume) differed 
significantly from those which experienced annual sales of 
under S3 million, very few major differences were discovered. 
There appeared to be no trend for an EMC to increase the 
depth and breadth of its marketing services or organization 
as it grew in sue. Organizationally, they differed suz-prisingly 
little from small firms, utilizing primarily a home office 
and distributors rather than sales office expansion abroad. 
Marketing services also differed surprisingly little from 
small firms.

However, the following general tendencies were noted o'f 
larger EMC s:

o They had a larger equity capital base committed to 
the business in general ($1 to $5 million).

o They appeared to have longer supplier contracts 
and relationships.

o They saw the supplier relationship ending most often 
because the supplier felt he could achieve greater 
siarket penetration himself.

o They viewed their competitive position better and 
were less fearful of competition from small and 
medium-sized manufacturers.

o They saw the nonavailability of capital and the propensity 
for United States manufacturers to "go it alone" less 
of a competitive problem.

Organizational Characteristics

1) prganjgadenally f Zxport Management Companies operate
through small United States sales offices, using a network a: 
e xc lu a i ve a nd g e c e r a 1 d i a_t r ipu ;so r^s o^ri :r. a ri 1 y , wh 1 c h are
a^rpole^neaced b^y occasional United, States-oas_ee salesmen in^ 
ehe field iersigerarilv.. The majoriry (04*3 o: :he responceata
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indicated chat they had under 25 peopi'e working for them 
in their United States home offices. Only 1 l*i of :he 
respondents indicated having between 25 and 75 home office 
employees and none had a home office in excess of 75 people.

Use of a foreign sales office w»s indicated by only 40% of the 
respondents, while only 17% indicated utilizing foreign sales 
subsidiaries, and only 9. 5% had their own salesmen in the 
field permanently. However, 53% of the respondents indicated 
sending their own salesmen into the field temporarily. The 
number of people used in any of these alternate organizational 
sales structures rarely exceeded ten.

Without a doubt, general and exclusive distributors were the 
most widely used overseas sales mechanism, in that order of 
importance. Over 32% of the respondents utilized exclusive 
distributors. The number of exclusive distributors mentioned 
as being utilized most frequently was between 11 and 25, but 
many respondents indicated1 having up to 250 such distributors. 
Over 71% of the respondents utilized general distributors, 
again with the number of such arrangements mentioned most 
frequently being between 11 and 25. However, many respon 
dents indicated having over 400 such relationships. Resident 
sub a gents were utilized less frequently (by only 36% of the 
respondents) and in less number. The most frequently 
mentioned number of these arrangements was under ten.

£xagrt_Management Companies see^future growth opportunities 
as following the same_o_rzanizational and sales Da.ttern_tha_t_ 
they__eurreaely utilize. Although almost a third of the respondents 
(30%) indicated that they were "very interested" in opening 
overseas sales offices, and another third (33%) indicated chat 
they were "somewhat interested, " the majority of respondents 
(68%) picked geographic diversification through foreign agents 
over the establishment of their own overseas sales offices 
as the marketing tactic ihey would perfer to pursue.

The factors seen as representing the greatest hinderences to 
opening overseas sales offices were (1) high overhead, and 
(2) insufficient capital, followed in importance by (3) the 
narrowness of product lines, (4) instability of sales, and 
(5) lack of manpower, listed in that order.
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The majority (44^1 of the respondents indicated that they 
would need befween - S500, 000 and SI million in export 
volume to a particular market before they would want to open a 
sales office. A significant number (16%) felt sales volume 
would have to be even higher (between SI million aad 32 miilicnt 
before such an overseas office would be warranted.

This trend towards expansion of sales through geographic 
diversification was also borne out by the response to the 
question concerning existing distribution lines rather than 
overseas offices where the" SMC's expected the majority 
of their future sales growth to come. Penetrating axis ting 
market areas with the same product, but a better distribution 
system was ranked first, followed by expansion into new 
geographic market areas with the sjjne product. Diversifi 
cation through. (1) an increased product mix, (2) expanded 
product mix and geographic areas, or (5) forward or backward 
integration by moving into complementary ventures such as 
freight forwarding, insurance, etc. were noc seen as having 
a high priority as means of expansion by respondents.

3) MoaC Export Management Corn-sanies yiewed^integr^ation into
com.olementa.rv businesses^as a^ighTy•_unlikely furure^ctipn ' 
and the mo e t 1 ik e ly expansionary mov gas being a, imedat eitfa e r jhe 
establishment of a network of overseas offices or jhe move 
into licensing and joint venture^arrangements. The majority 
(over ?0?a) of the respondents saw the construction of over 
seas warehousing, manufacture of products, or purchase of 
Freight Forwarders as highly unlikely means of expansions. 
They also thought it highly unlikely that they would move Lico 
pulling together ventures requiring international subcontracting 
and project management. The prime reasons given for 
avoiding these expansionary moves were (1) the desire ta 
specialize in marketing {cited by 69% of the respondents) or 
that (2) the return on investment would be unfavorable (cited 
by 60% of the respondents).

• This likelihood for SMC s to follow the trend of American 
business towards foreign direct investment (i. e. , licensing

export consolidation was borne out by the questions on :.-.e 
future direction of trade (i.e. , export, import, Uceniing', 
Most firms envisioned undertaking more licensing ac;iv::y
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F inancial. _Cha r ac tejris tic 3 .*

I) Most Zjeaort Management Companies are thinlv capitalized, 
having a low equity capital base which is frequently supple- 
mejated by gerjtonal adyjinces or guarantees• on__the_pa_r_t_o£ 
owners. The low capitalisation of SMC s can be seen by the 
fact that over 73% of the respondents indicated that they had 
an equity capital base of under $500,000 committed to the 
business and almost 23% had under $100,000 committed. 
In addition, this capital base was highly unstable. Fifty-six 
percent of the respondents indicated that they either "sometimes" 
or "regularly" supported.the capital in the business with 
personal advances or guarantees.

Adding to the thinly capitalized picture of EMC s was the fact 
that the majority of respondents indicated that they had a 
relatively low amount of external financing available to the 
business at its periods of peak need. The majority of the 
respondents (53.5%) indicated that they had between only 
two and five times equity capital available from external 
financing sources, and over a third (37%) of the respondents 
indicated that they had less than two times equity capital 
available. However, few firms indicated that they used 
factoring of accounts receivables as a means for generating 
additional capital. Only 6% of the respondents indicated 
frequently using this financing method and over 38% indicated that 
they rarely used it.

2} Most Exaort Management Companies do aot utilize the current 
government supported financial aid mechajaiama available 
to them. Although EMC1 s indicated using FCIA more fre 
quently than Zx-Im Bank financing, the majority of the 
respondents indicated rarely using them. Fifty-six percent 
of the respondents said they rarely used FCIA and 73% said 
they rarely used Ex-Ira Bank mechanisms. Only 45% of 
the respondents indicated that they were qualified as a DISC.

Ownership Charactgristici

1) Expert Management Comaaaiesj;_ead to be entrepreneurial ia 
nature and are owae_d_by single or majority interest owners. 
The survey responses showed that the owaerriip pattera of 
most EMC'i tend to be single or majority iateresc ownership.
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with relatively few firms having a large member of 
partners, or public ownership, F — ty-£ive percent of the 
respondents indicated that the firms were owned by either 
a single owner or a majority interest owner, and over 24 7T3 
indicated they were under single ownership. Only 5^ had 
more :han live owners in the firm.

In addition, although a great many (47%) indicated that they 
had the desire to expand into a major world trade force 
Internationally, the majority (53%) indicated that their 
primary goal was to (a) create a good standard of living 
for themselves apd fellow owners year-to-year or (b) to 
invest profits to cake advantage of growth opportunities while 
maintaining a balance of comfortable annual payoff, or 
(c) create an equity position of maximum proportions to be 
realized within a 10 to 15 year tiraefrarne.

Also, this desire to create a firm that would be a major force 
in international trade did not appear to be translated itself 
into a willingness to take those business strategy actions that 
would allow the firm to grow in this direction. For example, 
although 47% of the respondents said they had this desire as 
a goal for their enterprise and although 64% said they were 
somewhat or very interested in opening overseas sales 
offices, only 32% indicated that they would likely follow this 
sales strategy. In addition, diversification through both 
product mix and geographic area, or through moving Into 
complementary business ventures such as freight forwarding, 
warehousing, insurance, etc., was seen as a low priority for 
contributing to future sales growth.

The reason given as being most important in taking a negative 
attitude towards such diversification into complementary 
business ventures were as follows: (I) the desire :o specialize 
in marketing (69% of the respondents), (2) unfavorable return 
on investment in such a move (61% of the respondents), and 
(3) the lack of desire to make large capital investments 
(51% of the respondents).

The uncertainty attached to changing operations and the lack 
of capital available to accomplish such diversification were 
also listed ac important, but to a lesser degree than the 
three factors just mentioned. Other reasons mentioned by 
some firms were (1) contentment with their current operations 
(i.e. , these operations had been profitable and stable :or 
20 years) and (2) the face that such a move would be hard to
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thout long-term commitment

Oil the home frqat, most EMC 3 saw their own3ales exaansion_ 
effort3_hampered primarily by cost factors, foreign gqvg^rn- 
ment trade restrijitiojia^and comoetition_£rom foreign export. 
Although the factors listed as inhibiting the development of 
the growth of individual EMC's varied considerably, the 
factors checked most frequently as hindering to a "very 
great extent" were transportation coses (cited by 33% o: the 
respondents), foreign government restrictions and regulations 
(cited by 31%), availability of capital (cited by 23*70). and 
competition from foreign export traders (cited by 23fc). 
The availability ox low cost recUscounting facility and the 
propensity of United States manufacturers to "go it alone" 
were also mentioned frequently as either hindering develop 
ment to a very great or a considerable extent. {See ques 
tionnaire responses in Appendix C.)
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SECTION 3

TK£ VIABILITY OF THS EXPORT MANAGEMENT COMPANY A3 A 
POTENTIAL "3AMEWQRK FOR AN AMERICAN T3 APING COMPANY

As can be seen from the proceeding section, United States Export 
Management Companies (EMCs) possess the necessary international 
trade know-how and marketing mechanisms to form the basis for a 
United States trading company. However, at present, these trade 
vehicles do not have the facilities to overcome the competitive and 
market constraints outlined in Part II, Section 2, which must be overcome 
if they are to into an American trading company.

These constraints, briefly summarized, are as follows: 

o size and stability of sales;

o capitalization needed to support overseas offices and 
integrated services;

o a worldwide marketing network in order to cultivate 
(1) new suppliers and (2) aew end markets easier and 
therefore stabilizing both sales volume, trade patterns, 
and client relationships;

o depth and breadth of marketing compete ace and an ability 
to achieve lower per unit cost in order to deter the clients 
from "going it alone" once they pass the initial entry stage 
of exporting.

As has been pointed out in the previous descriptive section (Part IV, 
Section 2) on Export Management Companies, these trade vehicles are 
severely handicapped in their ability to grow into a viable American 
trading company because of the following:

o Leadership-wise, EMC s *re small and entrepreneurial in
nature with no long-term goals to grow past the "middleman" 
service role to manufacturers. The general business growth 
philosophy on the pars of EMC owners appears to be "business 
as usual, but more of it," rather than envisioning growth
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through diversification by either product line, geographic 
areas, or integration into com.plemen.tary companies that 
could lead to lower per unit costs, and follow the trading 
company concept.'

o Organizationally, ZMC's are largely United States-based,
relying on and preferring distributors arrangements overseas 
rather than their own sales offices. This diminishes the 
degree of their control in the overseas cnarket and is contrary 
to the requirements of a successful trading company.

o Financially, EMC' s are largely undercapitalised, do not 
fully utilize current government financial aid mechanisms 
available to them, and suffer from both an instability and 
small size of both sales volume and client relationships.

o Competitively, EMCs function primarily as the overseas 
"sales force" for a client rather than as his international 
marketing arm. There appears to be little desire on the 
part of most EMCs to change this role and provide a wide- 
range of market planning and strategy functions.

In summary, at the current moment, United States Export Management 
Companies appear to take a myopic and statis view of their role in world 
trade. They function primarily as product-oriented international traders 
rather than market-area oriented international businessmen. For the 
most part, their marketing role has been that of "pushing" a product 
they are familiar with in markets where they have know-how and contracts, 
rather than one of reacting to the nonspecific "pull" of international 
worldwide demand.

In addition, they appear to have little desire to perform any role greater 
than a sales role. The depth and breadth of these marketing services are 
generally shallow aad proceduraliy oriented which could be easily replaced 
by the mamifacrarer himself. This view is substantiated by both the non- 
desire of EMC's so increase the depth of :heir services by iategracion or 
offering more complex and comprehensive marketing services. It is also 
substantiated by she ;act that larger SMC's show iiccie difference Is. sr^asi 
rational or market depth characteristics.
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la conclusion, chare can be little chance that the EMC s as they are 
aow constituted will move in the direction of a United States trading 
company unless there is considerable scimuious on the pare of the 
United States Government to make a move in that direction financially 
or operationally attractive for both EMC'a and manufacturers.

Despite these criticisms of the Export Management Company and its 
ability to serve as a basis of an Export Trading Company, we firmly 
believe it is an extremely valuable member of the trading community. 
There is no doubt in our minds that it la currently providing a much 
needed service to American manufacturers. In the United States today, 
there is practically no other organized force to bring small and medium- 
sized manufacturers into international trade.

Furthermore, it is important to stress that the financial resources and 
means necessary to make the EMC a full fledged trading company do 
not exist today even if they were predisposed to change the nature cf 
their role with manufacturers.

Finally, our comments on these organizations have necessarily been 
generalized. From our exposure to a large number of these companies, 
it is clear that several of the larger EMC s could, perhaps quite easily, 
transform their role to that of the Export Trading Company we envision 
and which we shall describe in the next section of the report.
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PART V 

CON'CLUSIONS AND RECOMMENDATIONS

In preceding sections of this report we have discussed the 
problems and approaches to international trade, the ability 
of a trading company to solve these problems, the constraints 
which impede a trading company from solving th*ae problems 
within the U.S. legal and commercial environment and how 
these constraints might be overcome. We also explored the 
nature and capabilities of Export Management Companies, 
the most common independent export unit in the U.S. This 
part of the report attempts to distill much of that information 
in the form of concluding remarks and recommendations.

We first address the issue of the viability of the Export Trading 
Company concept in the last quarter of the twentieth century. 
We then present our concept of an American ETC and discuss its 
nature, characteristics and structure. We further discuss how 
such a company might be initially funded and finally give our 
assessment oa the feasibility of implementing the concept success 
fully.

The report ends with our recommendations.

SECTION I

A. A Trading Compacy Concept is a viable means of conducting in- 
Ee_mationAl business in thejlast quarter of the twentieth century.

A trading company is a particularly viable means of conducting 
international business today because of its unique potential ability 
to satisfy the basic needs of many "interested" parties in the in 
ternational economic community. For the domestic manufacture?. 
a trade company brings an opportunity for growth he might aot 
otherwise be able to realize at significantly lower risk. For :he 
United States as a whole, a trading company offers the benefits of 
export sales--* stronger U.S. dollar ana lower rates of inflation 
through a positive contribution to the balance of payments and em 
ployment possibilities through capacity expansion chat wo tils aot
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otherwise be possible. The trading company-sfiers foreign 
buyers U.S. goods which it seeks to satis:'/ internal needs. 
For foreign government, a. trading company offers she possibil 
ity of utilizing Us capability to expand exports from itself, 
a means of limiting foreign economic intrusion vis-a-vis direct 
investment to areas at specific needs. A trading company also 
offers its investors a lowered business risk through numerous 
investments of fixed assets abroad in contrast to firms which 
expand through addition of manufacturing facilities abroad. 
The addition of manufacturers facilities abroad, which in many 
cases must be more than half owned by local interests, com 
plicates both management of the local market development and 
international business management if the foreign unit is pressured 
by the host government to export. For buyers and sellers alike, 
the trading company concept gives an image of total dedication to 
international trade.

1. Many of the factors which contribute to the viability of the 
trading company concept detract from the viability of a 
trading conerot which deals in exaorts only. Such a company 
would be perceived as exploitive in character by many 
countries around the world. Such a perception could result 
in the creation of additional tariff and son-tariff barriers 
to American goods and makes good relations with bost 
countries difficult to achieve. A trading company which 
deals in exports only would bring with it the image of 19th 
century colonialism coming from a country such as the 
United States. A trading company concentrating exclusively 
on exports needlessly eliminates the benefits of third-country 
trade--tra.de from a country outside of the U.S. to another 
foreign country, e.g.. Mexico to Ireland, Such a trade 

. multiplies the business opportunities possible from foreign 
offices in a way ao other approach to international business 
can match. A significant volume of third country trade also 
would bring with it the possibility of barter transactions-- 
taking payment of goods in the form of product. Such a 
service would be highly valuable to both the trading company 
and host countries where hard currency reserves are small. 
It would be valuable to the host country because it does ace 
have to make foreign exchange available for the transaction
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and the transaction appears not to affect its balance of trade 
position. This type of trade benefits the trading company 
because it makes two sales instead of none--increasing 
volume and minimizing its unit costs commensurably. In 
our judgment, two-way, if not three-way trade, rnust be a 
policy commitment to make the trading company concept 
work today and for the foreseeable future.

B, The Trading Company Concgat is particularly suited to the needs 
of small- and medium-sized manufacturers which are presently 
marginal _or aon-eatporters.

It is our judgment that a trading company approach can solve the 
problems associated with bringing a large number of small- and 
medium-sized marginal or non-exporting manufacturers into 
international trade better than any other approach. The trading 
company approach minimises the level of export interest, infor 
mation and know-how required by manufacturers and almost 
entirely removed the business risks associated with international 
trade from them as welL

1. The Trading Company approach minimizes the interest 
•pirgbleni.

A trading company approach minimizes the export interest 
problem is beginning exporting in several ways. It offers 
manufacturers an immediate strategic opportunity to expand 
their business. The trading compmy is. La effect, an addi 
tional domestic buyer who neither saturates any domestic 
demand nor requires a sales effort. Ta< manufacturer thus 
has the opportunity to raise his sales level and decrease his 
unit costs of doing business, which could dramatically affect 
the competitiveness of products domestically. la contrast, 
going the direct export route offers no such opportunity, but 
moat likely will result in an immediate increase in unit costs 
until the international sales reach a break-even point. 
Furthermore, business risks must solely be absorbed by the 
manufacturer going direct, whereas a trading company may 
be capable of entirely absorbing the financial and commercial 
risks attendant with foreign sales.
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In addition, the trading company approach requires a mini 
mum diversion or reallocation of resources from its 
suppliers. Management rime and stair' support require of 
the manufacturer is no more than for any other domestic 
buyer. To the extent that the trading company finances its 
own purchases, it requires little additional financial adjust 
ment by manufacturers. This last point will be elaborated 
on shortly. In contrast, "going it alone" requires the smal 
ler business to substantially reallocate its scarce mana 
gerial and financial resource. Other kinds of "middleman11 
trading vehicles also reduce the needed export interest 
factor, but only to some degree between that needed to go 
direct, and that required by a trading company.

2. The information and know-how problem is also minimized 
bv a trading company a-pproach.

All the information needed to generate business abroad would 
be developed by the trading company. It would establish the 
end-users, buying practices, size and growth potential of 
products,'market structure and competition, tariff and non- 
tariff barriers and product trends. The role of the manufac 
turer in these endeavors would be quite small, as opposed to 
going direct. The trading company, almost by definition, 
contains all the international know-how to get the job done 
without any manufacturer involvement.

3. Abrading company aa-Droach satisfies some basic economic 
problems eonfrontinjL the marginal or non-exporter^

To sell a product abroad, it often takes some investment in 
foreign warehousing, offices abroad, or marketing trips 
abroad to potential buyers. A product or company with a 
small level of sales cannot support such an investment, but 
often a group of products or companies can justify such an 
investment. By definition, a new exporter has no sales to 
support foreign investment necessary to induce exports. A 
trading company concept, however, copes with this problem 
through a sharing of marketing and infrastructure expenses. 
It is precisely the start-up problem that trading companies 
are best structured to solve. It is only waen the sales acti 
vity could support individual company efforts that the direct 
export approach is as economically viable as that of the 
trading company. Obviously, however, the cost of the initial 
marketing effort must be paid by the products already gener 
ating sales. It Is, therefore, important to keep the tracinc 
relationship with a supplier going tor as long as possible.
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C. A tJapanese Tg_ading_Coir.ga.av_ap-p roach is jiot a oar.acea--it is a

We have devoted a great deal of space in this report to the Japanese 
Trading Cotnpany--among other reasons, because it is an unavoid 
able standard for comparison. But not even the supporters of the 
Sogo Shosha believe that it is the appropriate device to use to 
market every product. Recall the fact the Japanese trading com 
pany i£the marketing department for the majority of Japanese 
firms. Automobiles and consumer electronic products are two 
areas, however, where there is a great deal of marketing activity 
outside of the trading companies.

I. .V^aoanese-stvle trading eorrtoany works best dealing In 
standard goodg..

A Japanese Trading Company is an extremely efficient mar 
keting device. Consider a group of American firms such as 
Borg-Warner, Rockwell International, General Electric, 
Car gill and DuPont. Next, consider the number of interna 
tional offices and personnel these firms have around the 
world. In a Japanese Trading Company the marketing 
activities of every kind of goods produced by those American 
companies would be handled from, the same office. The 
volume requirements of such a system demand that the major 
standard for making a sale is the delivered cost of the goods. 
The more the purchasing decision strays from the financial 
aspects of the sale, the less the product is optimally served 
by a Japanese trading company concept. Basic food commodi 
ties, textiles, raw materials, steel, heavy construction and 
certain industrial goods are typical of the goods the Sogo 
Shosha sells best. It is capable of generating huge economies 
of scale in dealing with these products. In general, the higher 

/~the technology level, the more the product must be criarketec 
I to masses of people, the less applicable the Japanese approach. 
: The more time it takes to make a sale, the more costs the 

:: individual sale must absorb, and the more valuable it becomes 
to have direct contact between the manufacturer and the end- 
user. The efficiencies attainable by the concept just can't 
be attained. We do aot mean to imply, however, that high 
technology goods or consumer goods cannot be marketed by 
trading companies--just that where there are other reasons 
than cost that determine the sale, different kinds of people 
and different marketing approaches than those of the Japanese 
Trading Companies will be required.
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SECTION 2 

A "NITZD STATES EXPORT TRADING CONCEPT

I: is our judgment that a. tracing company concept which is envisioned 
as a group 01 manufacturers coming together under its umbrella is 
not likely to occur without great outside pressure or incentive. Ail 
of our work and study of the Japanese and British trading companies, 
the Webb*Pomerene Associations and the motivation of the American 
businessman to maintain his independence and "do his own thing" 
indicates to us that the initiative, drive and capital to form a trading 
company is not going to come from the manufacturing sector-

THE WE3B-POME3.SNE ASSOCIATIONS

The history of the use of the Webb-Pomerene Associations is 
particularly important to our coming to the conclusion above. 
The rationale for the creation of these associations was to 
enable smaller manufacturers to come together and share 
expenses in developing an effective international distribution 
«ystem--the concept has failed. Although over 260 associa 
tions have been organized under the Act since 1918, only 34 
are currently operating and only a few of the 260 have main 
tained their Webb-Pomereue status for any appreciable 
length of time.

In 1967, the Federal Trade Commission published a. detailed. 
50-year history of Webb-Pomerene associations which revealed 
a number of disconcerting facts. According to FTC figures. 
Webb-?omerene-*asisted exports have averaged around six. 
per cent of total annual United States merchandise exports. 
But this figure failed to discriminate between exports which 
association members made on their own and exports which 
were made with association assistance. According to 
Willard F. Muelier, former chief economist of the FTC, 
in testimony before Congress, the figures on Webb-Pomerene- 
assisted exports have been overstated by at least 50 per cent.

The report further indicated that the typical association has 
been short lived. Of the 176 associations covered La this report, 
more than half lasted less than five years, nearly 30 per cent 
lasted less than 15 years.
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An analysis of this report by David Larson of Louisiana 
State University also disclosed some alarming facts. 
Taking the group of associations operating in the last 
five years covered by the report, he found that only six 
out of 47, or 13 per cent, operated as marketing associa 
tions. The remainder of the group organized either to 
establish common export prices, allocate export business 
among association members or act as an export broker if 
they did anything at all except meet. Furthermore, his 
analysis showed that less than 38 per cent of all the firms 
belonging to these Webb associations had an asset base of 
under 55 million, that 70 per cent of the associations had 
no members that could be considered small firms and not 
one association was comprised entirely of small firms. 
Not one of the associations in which the smaller firms par 
ticipated operated as a marketing organisation.

One could argue that the failure of the Webb associations 
has been a result of a lack of financial incectives--such as 
a lower tax rate. We do not believe this line of thinking. 
While we do not believe that most smaller firms are aware 
of the Webb-Fomereae Act, it U our opinion that the con 
cept's lack of use by small business is simply their lack of 
interest in such a mechanism to perform the export function.

A Webb association calls for investment. Getting together 
the initial capital to start such an association would be 
highly problematical for a small concern. In addition, using 
any form of indirect distribution is not perceived as the 
ultimate international marketing structure in the United States, 
so the investment will be temporary at best. Further, an 
association requires a somewhat unified approach to marketing. 
In our experience, a unified approach to marketing would be 
hard for a group of manufacturers to agree on, no matter how 
related their product lines are.

THZ UMBRELU1 CONCEPT

An umbrella concept implies that the manufacturers are the 
catalysts. We are not convinced that this is possible and, 
hence, our concept does not envision it. In addition, the 
concept of the umbrella, u used in the Department of Commerce 
statement of work, is inaccurate in its references to Japanese 
and British trading companies-. From our explanation of a typi 
cal British trading company, there is no way it could be 
considered as a creation of its manufacturing sector, in Japan,
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the trading companies are the only means of international 
distribution for smaller manufacturers. Yet, tHe trading 
company is not part of a corporate framework, but indus 
trial groups which operate closely as a result of a common 
background and heritage.

We believe jhat the incentive and capital for an American Zxgort 
Trading Company must come from outside the manufacturing 
sector and gjiould. thus, have the following si3E_ character is tics:

1) is integrated Ln nature and, hence, is more than 
simply a trader;

Z) deals in imports and third-country trade a5 well 
as exports;

3) is substantially diversified on a product and geo 
graphic basis and is a medium-size business 
itself;

4) is a strong financial, as well as marketing, 
vehicle;

5) acts as an independent international department 
in its dealings with suppliers; and

6} structured to consist of a head office where busi 
ness unit management, administrative and other 
staff activities are performed; a small network 
of strategically located offices, globally dispersed; 
and a network of branches, agencies, distributors 
and correspondents as appropriate to cover indi 
vidual markets.

1} jt Js_integ^ated^ln^nature andf hence, more than simply 
a trader.

Exhibit V.I is a restatement of the requirements we believe 
an American trading company must meet to be viable. To 
fulfill the first three of these requirements, a greater 
degree of integration *han is generally found in Webb- 
Pomerene associations and middleman export trading units 
must be present. An American Trading company must be 
capable of making, and Indeed make, equity investments :n 
warehousing, fabrication or packaging facilities and other
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EXHIBIT V-1

TRADING COMPANY REQUIREMENTS FOR SUCCESS 

A. A Trading Company must have strong ties to manufacturers. 

5. Trading Companies mun be product specialist.

C. Trading Companies must have strong foreign sales networks under their control. 

0. Trading Companies must have death and continuity of management. 

E. Trading Companies must have the ability to create credit. 

F. Trading Companies must have sufficient diversity of products and markets.
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infrastructures that can support three-wa? trade. We 
believe that this integration is absolutely necessary to • 
delay the supplying manufacturers from terminating their 
relationships with the trading company once export vol 
ume starts to materialize. Integration serves to tie the 
manufacturer to the trading company longer because it 
raises the level of investment thai must be made by the 
supplier to do the marketing job as well, as the trading 
company in a particular market and, hence, raises the 
level o£ supporting sales where a termination can be 
economically justified.

Integration also is necessary to strengthen the company's 
position as a product specialist and give it strong control 
over a sales network. Integration forward in marketing 
activities as close to the end user as necessary or practi 
cal provides knowlege abotxt specific product/markets which 
can be reflected in the features and qualities of the goods 
merchandised. Forward integration also yields stronger 
control over a foreign sales network, maximizing the 
cotzipany's penetration ability against other competition. 
Integration gives the trading company concept additional 
profit opportunities. Also included in the concept would 
be an ability to earn a commission on freight brokerage 
activities.

The trading company is capable of and permitted to deal in 
imports and third-country trade as wejj as ^xaorts.

We support the idea that the trading company concept should 
primarily focus on expanding exports. Earlier in this part 
of the report, however, we discussed the viability of * 
totally export-oriented firm and came to the conclusion that 
such a company was not viable today. We want to reiterate 
our judgment that, if a trading company is totally relegated 
to servicing exports, it will fail. We do not believe that 
such a company would be acceptable to the international 
economic community today. In addition, such a firm could 
be wiped out by currency fluctuations if it does r.ot have the 
flexibility to adapt as necessary. Furthermore, such an 
orientation eliminates a profit opportunity which will be vital 
to drawing investments into such companies and eliminates 
the possibility of lowering total unit sosts by spreading the 
overhead of a network of offices among a far larger su.-r.ber 
cf product/market opportunities.
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3} The trading^corr.pa.nv is substantially diversified or. a 
product and geographic basis and is a''medium-size 
business itself.

The trading company cannot afford to be overly dependent 
on one supplier, one industry or one country's trade for 
its survival. Such a policy would not be acceptable to 
manufacturers who will depend on the trading company if 
they permit their account volumes to grow significantly 
and it would not be acceptable to enough investors to draw 
the kinds of capital necessary to fund the trading effort.

While it is difficult to specify size, we believe that the 
trading company should contain a minimum of five core 
business units with at least five supplying manufacturers 
in each and no -manufacturer accounting for more than 
10 per cent of sales. Obviously, this is a qualitative-judg 
ment. But while the numbers may be judgmental, the 
rationale which supports them is not. Our interviews and 
analysis indicate that aa organization much smaller than 
this cannot accomplish the tasks it must do to survive and 
prosper. Such a composition of businesses and manufac- 
turers:

• will minimize the impact of any firm's termination 
of relationship with the trading company

• provides the basis of support to get new exporters 
involved with the trading company

• will spread the business risk among a reasonable, 
multiple number of units

• will reoTiire management depth and capability
• implies a scale of business which is beyond an 

"emergence phase"

The last point refers to a condition we have observed 
repeatedly in the United States. A new business is faced 
constaaly with threats to its survival. It takes size as 
much as time to surmount the problems of this "emergence" 
stage of business. A trading company is going to be faced 
with problems and risks more complex than a domestic 
business. As such, we feel it is of questionable value to 
develop programs and initiatives toward getting more manu 
facturers involved in exporting through trading corr.par.ies 
without a reasonable chance of the trading company's 
survival.
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Core businesses would be trading operations centering 
on a group of related products such as machine tools, 
electronic components or construction equipment. Each 
core unit should be capable of establishing global mar 
keting strategies independently ox* the other groups. 
seeking new exporters to broaden the unit's capabilities 
and developing an appropriate distribution network. The 
concept of the business core is to provide a vehicle which 
completely satisfies the range of requirements of specific 
end users, thus positioning the company Ln such a way 
that its individual suppliers would lose synergestic bene 
fits by terminating the trading company relationship.

4) The trading company is a strong_fijaneial vehicle as well 
as a marketing vehicle.

As mentioned previously, it is our judgment that a viable 
trading company cannot exist unless it has an expanded 
capacity to extend credit terms to both its suppliers and 
its buyers. As a result, the financial management skills 
required by the trading company will be significantly 
greater than found in the United States today. The judg 
ment, risks and tools involved would be considerable. 
The trading company would be expected to know, for 
example, how the floating rate system will affect its 
portfolio over a three-month period. It should be able to 
assess the necessity for hedges, the availability of 
World Bank or Export.-Import Bank assistance on trans 
actions. It must easily handle decisions involving credit 
on open account, letter of credit, barter, various denomi 
nations 01 currencies, AID types of programs ox one 
country or another, financing for the firm's account or 
financing without recourse to the firm.

We would like to see the trading company be responsible 
for creating credit up to ten times its net worth. Such 
a level is two to three times that currently possible by 
independent export units in the Cnited States, but only 
half that of a Japanese trading company. We expect such 
credit to be supported by a guarantee insurance policy as 
described previously.
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Q-g r c on c e ?t _of a_n £ T C a. e t a a a _ an ind e a e nd e r.t ir.t e rr.at: a gal
department in its dealingajwith^ suppUejrj.

The ability to create credit is dependent on the trading 
company's taking title to the goods. The typical relation 
ship between a supplier and the trading company would, 
hence, be to buy the product from the supplier for its own 
account and sell it to another party elsewhere in the world. 
The trading company thus assumes the market risk from 
the time it accepts delivery of the goods from its suppliers 
to the time the foreign buyer makes payment. The ability 
to act as an agent, however, would also be an acceptable 
form of operation. Typical functions of the trading com* 
pany would Include:

• developing comprehensive marketing and sales 
strategies;

• closing sales contracts;

• providing or arranging for buyer financing, if 
desired:

« providing or arranging for pre-export financing, 
if necessary;

• handling all documentation requirements. Insurance 
and shipping considerations;

• advising suppliers on appropriate export packing 
and marking;

• assemble or fabricate goods upon arrival over 
seas, Lf appropriate;

• assuming the responsibility for delivery of goods;

• arranging or performing warranty and other ser 
vicing of the goods;

• assist manufacturers in arranging licensing 
agreements or joint ventures as desirable.

The relationship between the supplier and the trading com 
pany would be based on a. contract specifying the products 
and markets the trading company will be responsible for 
developing. The contract would give the trading company
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exclusive rights to developing those products and markets 
:or a period of two to three years, after which time the 
contract can be renegotiated. The Initial contracted 
period allows the tradiag company to invest time and effort 
into the marketing activity with good hope of a return on 
this investment. After this period, the financial power 
and marketing strength of the trading company should be 
producing results which will satisfy the supplier and 
encourage him to extend the relationship.

6) The ETC structure would consist_of_a head office whejre 
business unit maa.agement. administrative and other 
staff activities are oerfojrmed: a 3Tnall_network of stra- - 
tegieally located offices, globally dispersed: and a 
network of branches, agencies, distributors and corres 
pondents as ao-orogriate to cover individual country 
markets.

It is difficult, if aot impossible, to operate a global 
trading business on a meaningful scale without a global 
presence. While it is not practical or, perhaps, even 
useful for a company to have a great number of offices 
abroad, it is oux judgment that without a presence it is 
difficult to create a business which a supplier cannot 
surpass in marketing effort after his sales volume 
reaches about a million dollars--in the absence of a 
financial tie to the trading company. Obviously, more 
or less of a sales network will be appropriate for different 
products and different industries. From our experience 
and judgment, a minimum of five to ten offices staffed by 
trading company personnel will be required. While the 
number is, again, arguable, the important element in the 
number is the sense of scale we are trying to indicate as 
appropriate for a viable trading activity.

Managers of the various business units would be expected 
to travel abroad frequently to maintain total familiarity 
with offices and foreign buyers as well as frequently visit 
domestic suppliers.
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—• In our meemeat, a. tr ading corr.?any whjxh meets these charact_e r- 
isticjj can overcome the^aroblems involved in initiating exports 
from small- and medium-sized manufacturers.

Furthermore, we believe that such a corrroany could be competitive 
against a. broad range of foreign competition and delay the temp 
tation to "go it alone" on the part of its suppliers long enough to 
justify the investments in infrastructure necessary to expand 
trade and support an ongoing marketing effort to find new sup 
pliers. It is our conviction than an organization which does not 
meet these basic characteristics cannot hope to fulfill the 
requirements for success in trading. Zither the organization 
will be too small to really stand a chance of substantially expand 
ing trade or it will be incapable of generating growth because of 
its inherent inability to tie its manufacturers to it for sufficiently 
long periods to justify necessary investments.

F. Participation in the trading company should be limited by 
international sales levels.

As the trading company is intended to bring firms into the inter 
national business arena and not be a vehicle for use by significant 
exporters, we believe that some limitation on supplier participa 
tion is required. We believe that firms with corporate international 
sales of S10 million or more represent a reasonable cut-off level. 
Such a level allows the trading company to keep income-producing 
suppliers necessary to help underwrite the activities involved in 
bringing new exporters on board, yet does not permit guaranteed 
funds to be utilized by enormous organizations who can better 
afford the risks involved in international trade. A company with 
$10 million in international sales is not a marginal exporter.

A company of this size might aot be asked to leave the trading 
company if it started at a very small level of sales with it, but 
perhaps simply made ineligible for trading company guarantees.

G. It mav be necessary -for ar. American_e:c3ort trading cctr.oar.v as 
we designed it to be^ a Q^uasi-gubUc_injtifati.on,

We were greatly concerned by the attitude taker, by the Treasury 
Department and £xport-Iir.port Bank on the guarantee issues 
associated with the trading company's ability to create credit. 
These institutions felt that providing this service for sr.e group 
of institutions aior.e would be contrary to their operating policies. 
It is the government's feaiing that she exporier must accept some
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risk and. with the exception of tracing companies, the risks of 
nonacceptance of goods and warranty issues are small indeed. 
Therefore, to overcome this problem, it may be necessary for 
and American ETC to become quasi-public. As a quasi-public 
institution, the Treasury and the Export-Imp or: Bank would 
find it much easier to grant special status financial tools.

Quasi-public status would also remove any shadow of anti-trust 
proceedings being brought against the trading company since it 
is impossible for the government to sue itself on these grounds.

Further, quasi-public status would be a means of initially 
financing export trading companies. Our concept is one indepen 
dent of manufacturers, who we have found have Little interest in 
investing In a trading company. Outside of a few existing inde 
pendent export units, there are few places to find accumulated 
capital commited to this concept. Quasi-public status could be 
a means of getting around this concern by providing government 
guarantees on initial capital to qualified firms or individuals.

H. Despite our conviction^ that the ETC..cpnceat_A3L_y6L^*ye defined 
it is a viable means of expanding exports fromjtmall- and 
medium-sized manufacturers who are currently marginal or 
non-exporters, we are unfortunatelyskeptical as to the_ feasibility 
of implementing the concept in the jJnited States^

There is no doubt in our mind that the ETC we have designed is 
capable of overcoming the legal, marketing and financial constraints 
which have impeded the growth of trading companies in the United 
States. But there are still problems. While we Think the concept 
is or could be made viable, we are not convinced it is feasible. 
This is a hard troth to come to grips with. A hundred interviews 
after we began this study, we see three major issues which lead 
us to this negative posture:

1) The need for manufacturer support: We uncovered virtually 
no manufacturing support for a trading company concept.

2) The need for management expertise: We are stymied as to 
where the management expertise necessary to run these 
companies might come from.

3) The need for goverrigier-t^support; A consistent, coherent 
and supportive United States international economic policy 
is absolutely necessary to make the concept work and this 
appears to be nonexistent.
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The need for macuiact'.irer support: We uncovered virruallv 
ao manufacturing support for a trading company concept.

It was not within the scope of this study to- fully assess 
manufacturers' interest in a trading company concept. 
However, in the course of this study we have talked to 
dozens of small- and medium-sized manufacturers 
around the United States. We did not detect even a faint 
glimmer of interest in the concept and, obviously, it will 
not work without substantial support from this sector.

The characteristics we have stressed as necessary have 
been purposely designed to create and sustain that interest; 
however, we are not convinced that they will sway enough 
manufacturers. The design needs to be tested.

We do not believe that taac incentives will be any more 
convincing to non-exporters. We believe the problem is 
psychological to a large extent. Many small businessmen 
see their businesses as local or regional. Many small 
businesses serve territories of just two or three states. 
Convincing these people that the world is their oyster when 
they have no business in 45 untouched states is a difficult 
task* Getting these individuals excited about a trading 
company is even further down the road.

The need for management expertise: We are stymied as
to where the management expertise^ necessary to run these 
companies might come from.

The Department of Commerce believes that there are at 
least 20, 000 firms which have potentially exportable products 
not currently exporting. Perhaps 10,000 of these firms 
have products that could b* marketed by an American Trading 
Company. At 25 suppliers per firm, 400 trading companies 
would be required. At 50 suppliers per firm. 200 trading 
companies would be required. Our study indicates that less 
than 20 per cent of all EMC's handle more than 23 suppliers 
and practically ncne of them come close to the structural 
characteristics we outlined as necessary. Where is the 
trading company management going to come from?
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We do not believe that the rypical £MC manager is qualified 
to lead the trading company we have described. He is too 
entrepreneurial in character, too interested in selling. He 
is not the business sort we see necessary to run a. series of 
global business units, a sophisticated marketing unit and a 
sophisticated financial house as well. Almost beyond all 
other factors, this one looms large in our negative feeling 
on the implementation capability of the concept.

3) The need for government support: A consistent, coherent 
and supportive Cnited Statgs international economic gojiey 
is absolutely necessary to make the concept work and it 
appears to be nonexistent.

The reality of the business world today is vigorous compe 
tition between European, Japanese and North American 
companies that compete on a global basis. To successfully 
compete in this environment, an American Trading Company 
designed to support small- and medium-sized manufacturers 
must have its interests supported by the government, as 
well as direct assistance when appropriate. The need for 
financial support is one example. These needs arise because 
the international marketplace is one where political factors 
are often as important as economic ones and where govern 
ment support can spell the difference between participation 
and nonparticipation. No unilateral activites will make the 
international marketplace subject to the forces of a free 
economy. la contrast to other countries — where exports are 
vital to national well-being--the United States has few pro 
grams or policies which promote exports, particularly from 
smaller manufacturers. The last several years have wit 
nessed an alarming number of setbacks and inconsistencies 
in the programs that do exist:

• Export-Import Bank policies which favor larger and 
more profitable loans and, hence, cut back on oppor 
tunities for the smaller firm.

• The creation and dismantling of the DISC incentive.
• The widely circulated Office of Manager-eat and 

Budget report on United States export promotion 
policies and programs which suggested the many 
direct initiatives taken by the Government are 
not vital to the nation's well being.
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• The creation of Webb-Pomerene associations to 
-exempt United States firms from anti-trust acti 
vities La foreign trade and their subsequent 
curtailment as a result of Justice Department 
prosecution and lack of clarifying legislation.

• Substantial increases la the cost of participating 
ia Department of Commerce t?ade shows abroad.

• Inconsistencies in the efforts of government organi 
zations, such i« the Small Business Administration, 
to develop export interest on the part of non-exporters.

The issue here is not so much the value of any export pro 
motion program, but rather the inconsistencies in the 
actions of the Government. It seems that promising pro 
grams are developed and then heavy restrictions in 
applications limit their usefulness. It is hard for us to 
believe that the necessary support for an American 
Trading Company will be sustained for long. For. in 
addition to the financial support that the concept will entail, 
it requires that the government agencies make a coordinated 
effort to create the interest factor on the part of American 
manufacturers. As this kind of program will require funding 
approval from OMB and support from Congress to be really 
successful, we are not optimistic on the outcome.
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RECOMMENDATIONS

It is our judgement that there are few signincafit constraints which 
would prevent the formation and operation o/ the ETC coacept we have 
proposed. However, our reservations on the feasibility of implementing 
still need to be refuted or substantiated.

LEGAL ISSUES

We believe that there are ao fundamental legal issues which 
co as train the Trading Company Coacept. The Webb-Fonierence 
Act certainly permits groups of firms to join together under 
the umbrella of a trading company if that were appropriate. The 
cases is which legal problems arose with Webb Associations were 
ones in which the members controlled a significant share of the 
domestic market in the goods in which they dealt. We do not 
believe that small/medium sized companies would have such 
difficulties. Similarly, there are so legal restrictions oa creat 
ing vertically integrated companies similar to the Japanese In 
dustrial Croups, but such groups would run into anti-trust diffi 
culties if their domestic market shares were high. Again, this 
situation is unlikely to occur in a trading company comprised of 
small and medium sized manufacturers.

COMPETITIVE AND MARKET ISSUES

We have uncovered little in the way of competitive or market 
constraints iznpedeing the viability of the trading company con 
cept. Indeed, such companies do exist around the world and are 
thriving. There is no doubt that competitive ability is influenced 
by financial strength; however, and with the exception of the Jap 
anese trading companies other trading companies are vulnerable 
to market penetration by well capitalized manufacturers. Trading 
companies also have historically competed best in standard prod 
ucts markets where cost is traditionally the most important consid 
eration in making a sale. However, we believe that the success of 
Vnited States Export Management Companies and other specialized 
traders shows chat the concept can be extended co marketing high 
techaoieg/ goods as well, albeit oa a smaller scale. The grea:es: 
mar'".:;: or competitive restraint of growth is the inability o: 
"sited States independent export units dealing with manufacturers 
:o create strong and lasting ties with manufacturers. 
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FINANCIAL ISSUES

We have, however, uncovered significant financial constraints 
which have in turn impeded the growth of large trading com 
panies in the United States. We are coovineed that these obsta 
cles must be overcome and the profitability of the trading busi- 

• ness enhanced if the coccept is to be viable. We believe that 
addressing the financial problem appropriately can result in a 
tie that can naturally bond manufacturers to a trading company 
and make economically practical investments necessary to provide 
export growth. The paradox which arises from our analysis, 
however, is that it takes volume to warrant investment and you 
can't afford to invest without volume. Thus, the problem of 
initial capitalization is a serious one which must also be solved.

An alternative means of resolving the serious financial constraints 
would be thru companies coming together and forming Webb* 
Fomerene Associations. As stated previously we do not believe 
this is likely to occur. Recent conversations with EMC' 3, however, 
have produced some information which conflicts with our opinion. 
Cae individual's company ran into financial difficulty and invest 
ments were made by his suppliers to keep him afloat. We believe 
it would be useful to examine this possibility at a later date, but 
we tend to consider it a fluke of nature.
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Reeommeadation 1: CONDUCT A SURVEY TO
ESTABLISH THE INTEREST 
OF MANUFACTURERS IN 
THE CONCEPT

We believe the first step towards proceeding with the concept 
must be to assess the interest in using a trading company. 
Our conversations with manufacturers were quite limited and 
did not involve testing a particular concept but rather the 
constraints and problems they- faced beginning the export 
effort and their experience with various trading intermediaries.

The model we have proposed, its features and operational 
characteristics should be explained to groups of small 
businessmen around the country and their reactions docu 
mented, la addition, manufacturers' disposition to invest 
capital and how much capital should be established to deter 
mine whether the Webb-Association approach has merit. 
Further, manufacturers' comments on the availability of 
management should be asked.

To a very real extent, the results of this study should repute 
or substantiate the feasibility of implementing the concept. 
If manufacturer suppcrt is present, there is every reason to 
believe a workable ETC could be created and thrive.

Recommendation 2: DEVELOP AN FC1A/EX-IM
GUARANTEE INSURANCE POLICY 
WHICH WOU LD GIVE HOLD HARM 
LESS PROTECTION TO DRAFTS 
OF SELECTED TRADING INTER 
MEDIARIES AND PROVIDE A MEANS 
OF CREATING-CREDIT

We have mentioned several times the importance af credit 
creating capability on the part of an American Trading Comp 
any. We believe that this protection could be afforded in the 
following manner. The trading company carries a master insur 
ance policy covering all risks now covered by FCIA/Ex-Le: plus 
non-acceptability of goods after shipment and importer default due 
to warranty issues. The value of this policy Slight be for cen tiir.es 
the company's net worth. To create credit,the trading company
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goes to its bank with its draft oa the foreign buyer aad trans 
fers its rights under its insurance policy, to the bank on this 
specific transaction. Because the insurance coverage is 
backed by the full faith and credit of the United States Govern 
ment and all commercial and political risks of default are cov 
ered, the bank accepts the draft-at very low cost to the trading 
company aad these funds are then credited to its account.

The appropriate fashion for attacking this recommendation would 
be for the Department of Commerce, the international banking 
community, traders and other interested parties to approach 
the Treasury Department and/or the Export-Import Bank aad 
recommend an addition to United States policy ia the guarantee 
area.

A task force comprised of members of these bodies should 
consider the exact criteria which need to be altered, the appro 
priate level of deductibles aad fees and selectioa criteria for 
the policies used. We see no reason why such a policy cannot 
be inexpensively provided — certainly less than 1 1/2 percent 
of the shipment value. If for aay reason the coverage costs are 
above this rate, either the concept should be dismissed or some 
tax incentive for firms created in order to maintain a com 
petitive cost structure vis-a-vis foreign coniprtition.

In general, we believe that the concept is workable without a 
direct subsidy; however, since the ability to create substantial 
amounts of credit is crucial, if such a capability cannot be created 
ia one way or another, the concept should be dismissed.

Recommendation 3: TEST THE COMPLETE CONCEPT
ON TWO OR THREE OF THE LARGEST 
EXPORT MANAGEMENT COMPANIES

Our coacept of the ETC is one where the initiative, drive 
and capital come from outside the manufacturing sector. 
We have also stated that we do not believe that the Export 
Management Companies (EMC) provide a suitable basis for 
the concept. A few EMCs, however, have most of the operational 
characteristics of our model. Rather then create a company 
from scratch to test the concept, if the first two recommen 
dations are followed and the results are positive, we would, recom 
mend trying the full concept in aa EMC which h.as several substan 
tial business cores, over 25 suppliers aad a small network of foreign 
offices. We further recommend that the EMCs chosen to test the 
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concept have a networth in excess of 51 millioa Co insure 
adequate initial capitalization.

Some means of performance evaluation should be developed 
to quantify the concept's impact and the results measured 
over a two to three year period of time. During this period 
the concept could be reviewed and altered as necessary.

Recommendation 4; REMOVE THE INABILITY TO
PARTICIPATE IN PROFITS FROM
FREIGHT BROKERAGE FROM
ALL INDEPENDEN T EXPORT UNITS

Every attempt should be made to enhance the profitability of 
the trading business to draw the highest caliber of talent and 
additional investment into it. This ability to participate in 
freight brokerage should be given to all EMC 's and Webb- 
Associatioai today regardless of the feasibility of the ETC 
concept.

Recommendation Si ASSIST THE EMC'3 IN
ESTABLISHING STANDARDS AND A 
UNIFORM CODE OF CONDUCT

The Export Management Companies are in strong aeed of 
assistance in the legal area. They particularly need prototype 
contracts with standard T*»«HJ*»*HH-» term agreements, just 
cause termination agreements or cancellation fees to enable 
these firms to compete equally and still be able to protect 
aemselves. While a national association does exist, it does 
not have the clout necessary to bring about this reform. The 
absence of those kinds of standards are causing more dysfun- 
ctionality in the industry **** is good for cae country.
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Appendix A

Coaduet of the Study

Tae method used to conduct this study entailed six major casks. 
These tasks were as follows:

Task I: Assessment of current aad pending legal constraints which would 
affect the formation aad development of aa Amercan Export 
Trading Company.

Task II. Assessment of the critical issues of coaeern to be pursued
duriag the conduct of the study through interviews with selected 
key individuals.

Task *TI- Development of descriptive information;
(a) The size aad current operations of Export 

Management Companies
(b) The desire aad capabilities of Export Management 

Companies to move la the direction of the trading 
company concept

Taak IV; Field interviews with the major Groups curreatly iavolved ia 
export trade (i. e., manufacturers, large United States and 
foreign trading companies, transportation, insurance companies, 
banks, and government agencies).

Task V: Feedback to selected major EMC'a on progress aad findings 
additional input on major issues.

Task VI: Development of model details, recommendations and final report.

The substantive interviews conducted duriag the study are iacluded at the 
ead of this Appendix.

52-624 O - 79 - 37
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Task I: Assessment of Legal Impact aad Antitrust implications

The Washington law firm of Collier, Shannon, Kill, id-wards and 
Scott conducted an extensive legislative review oc present and pending 
legislative acta impacting on the viability of the concept of American 
Trading Company aa an export vehicle. This task included a review of 
1} anti-trust related legislation such as the Sherman, Clayton, and 
and Webb-Pomerene Acta; 2) a review of banking regulation* and 
3) a review of peading congressional legislation. The focus of this 
preliminary task was on the assessment of the impact that these acts 
and regulations had on the feasibility of developing a United States 
equivilant to the current Japanese and British Export Trading Companies 
from an antitrusc stand-point.

Task II: Assessment of Critical Study Issuea:

Hay Associates coaducted a series of preliminary interviews with 
selected key Department of Commerce C£Sciala aad Export Management 
Companies in order to develop the critical isaues and framework for the 
project Thia task included interviews with eleven Export Management 
Companies in Mew York. Chieao, Philadelphia, and Washington, 0. C. , 
the core of which were chosen by the Department of Commerce and then 
supplemented with additional interviews by Hay Associates. These EMC's 
ranged in size, and experience from a small newly formed firm to a 
well-established integrated trader whose sales volume exceeded S200 
million. The group also included a) commission agents, b) distributors, 
aad c) combinatioa distributor/agent.

Task IH: Development of descriptive information on a) the size and 
current operations of Export M»a»ffenaeot Companies; b) their views 
on their major trade constraints andc) their willingness to move in 
the direction of the ETC concept.

A mail survey was developed and utilized in order to reach a broad aumbar 
of EMC's and receive their input. This questionnaire was developed to 
obtain both descriptive (size, sales volume, product lines, etc. ! informarioti 
a.id information on the perceptions held by EMC owners of future growth 
owBor:unities and trade constraints.
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The methodology utilized included the survey aad analysis of a. randomly 
selected sample of Export Management Companies to which a seU- 
adrr.inistered questionnaire was provided. Appendix C includes this 
questionnaire aad the tally of major results. The sazriple was drawn 
from the United States Department of Commerce, Bureau of International 
Commerce's Directory of United Slates £xport__Ma_aasfggieat Cacvoaaie_s, 
and was augmented by other mail-outs to specific Export Association 
members. An attempt was made to draw the sample to insure both a 
diversity in geographic location and of product category handled. A 
total of 237 questionnaires were mailed out of which 65 were returned 
due to either the relocation or aonexistence of the firm. Eighty-five 
questionnaires were returned and analyzed for the purpose of this report.

The analyses was conducted by first looking at the characteristics of 
all the responding firms as a whole and then analyzing the responses for 
differences among:

1) firms who functioned primarily asi distributors or 
those who functioned primarily as both distributors 
and commission agents

2) small firms with under S3 million in sales aad large 
firms with between S3 and $15 million ia sales.

This three step aaalyses was conducted in aa effort to see if the trends 
among EMC's differed for the variables that would be critical for the 
development of aa American trading company.

A tally or the total responses is ia Appendix C and the detail data output 
will be provided to the Department of Commerce.

Task tV; Field Interviews with Manufacturers aad Orgaaiaatioaa involved 
ia export trade to determine I) the needs of export suppliers; 2) the 
existing business and financial infrastructure in the United States and 
3) how these organizations could interface with an Amercaa Trails; 
Company.

• Small aad Medium-size domestic manuiacnirers

Interview candidates were selected from a list compiled 
utilizing the Dun & Bradstreet Million Dollar Directory 
co Locate those firms in:

a) specific geographic market araas. and 
a) ia iadustries of specific iacerest to the study 

Standard Industrial Classification codes (SIC) 
were utilized to define these iadustries.
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iA> ASSOCIATES

Standard Industrial Codes (SIC's) were utilized to define:

SIC: 23 Series Chemicals
3272 Building Materials
3292 Building Materials
3429 Marina Equipment
35 Series Machinery in General
3523 Agricultural Equipment
354 Industrial Equipment
3551 Food Processing Equipment
3561 Pumps
361 ' Electrical Components
366 1 Communication Equipment
3662 Communication Equipment
367 • Electrical Components
369 Electronics
3714 Pumps (Hydraulic Fluid)
331 Instruments
382 Instruments
3841 Medical/Surgical Apparatus

	and Supplies
3342 Medical/Surgical Apparatus 

	and Supplies

Efforts were made to concentrate the interviews on those firms whose 
annual sales volume was under $15 million in order to reach a larger 
number of marginal or nonexporting firms.

Over thirty manufacturers were actually interviewed and approximately 
three times that amount contacted ia an effort to set up interviews. 
Interviews were conducted in the following major United States cities:

San Francisco
Seattle
Los Aageles
Chicago
Philadelphia
Boston
New York

These interviews focused on the current interest in mechanisms used 
ia exporting and the views of the ^manufacturers on the viability of i 
tracia; ccrr.paay concept and the governments current export development 
efforts.
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• Lar^e export tradeL vehicles and trading: experts

Interviews we conducted with other export traders who did not 
till in the Export Management Company classification. This 
included interviews with the following;

« United States trading companies

• Japanese and British trading companies

• Webb-Poinerene Association

• Commercial Zaterarises

Interviews were also conducted with those organizations which play 
a vital role in all export transactions in order to identify the feasibility 
of, and constraints to. the export trading company concept. Interviews 
were conducted with the following:

• banks

• transportation companies

• insurance companies

9 Government Agencies

Interviews were conducted with numerous representatives of the nine 
government agencies impacting on export trade. These agencies 
included the following:

• Council on Internation Economic Policy
• Eximbank
• ?CIA
« Department of State
• Department of Justice
• Department of Treasury
• Department of Commerce
• federal Trade Commission
• Small Business Administration
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-AY ASSOCIATES

Task V; Feedback oa study fiadiags

Additional iaterviews were conducted with some of the larger Export 
Managemeat Companies aad Department ot Commerce employees to 
provide feedback oa the progress of the study aad receive additional 
tapu,t aad suggestions oa critical issues.

Task VI: Development of model, recommeada.tioaa, aad report

The ciadiags of the above ta-sk* were utilized aad adplified with 
additioaal iaterviews aad research to produce the fiaal recomzneadatioas
ia the report.
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SUBSTANTIVE IN TS 3 VISWS

Export Management Companies

Harry W. Browne
Vice president
Ferrex International Inc.

3nice S. Chelberg
president
Getz Brothers

Paul Cherney
President
Cinefot International Corp,

John Eastwood
Manager
Auriema Intoroational Corp.

Stanley W. Epstein
president
Anglo American Aviation Co.

Joseph Corski
President
Trade Ways, Ltd..

Leo F. Hill 
president 
Vanderburg and Co.

Joel 0. Honigberg
President
J.P. Marshall Internationa

George K. McNeeby, III
President
Ballagh and Thrall, Inc.

Walter PfeUer
President
Engineering Equipment & Co.

peter Rheinhard
president
E. D. Magnus and Associates

Harmon Sensel
President
Heggi and Senzel, Inc.

Aurthur A. Singer
President
Singer Products Co.

C. Wertheimer 
President 
L!iW Exports
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-i.i* ASSOCIATES

?~:-:E3 T3A3ING COMPANIES

Clarence C. Adarrvy
president
National Associacioa oi Food Chains

L. Hugh BaUard
President
AMATEX

J. D. Zricksoa
President
The Kaiser Trading Company

£. Hiroshima 
EVP and Secretary 
Marubeni, Inc.

Eugene M* Lang 
president 
BEFAC Technology 
Development Corp.

John Sim 
Deputy Chairman 
Inchcape and Co. . Ltd.

iMichael Wall
Manager
inchcape and Co., Ltd.

W. H. Wurster
president
Woodward It Dickenon
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MANUFACTURERS

Paul Armstrong
Vice President
Armstrong Brothers Tool Co.

Samuel Caboc
President
Samuel Cabot, Inc.

Clayton DeAllie
Owner
Claytoo Auto Works

Lawrence P. Finnegan 
Vice President te Controller 
Narco Scientific

Robert Hamilton
Manager, International Sales
Kinney Vacuum. Cleaner Co.

Charles D. Hultberg
Vice President-Corp. Planning
PVO International

£. F. Jocaea 
Director, Vice President 
Secretary and Treasurer 
Chevron Chemical Co.

Leonard Kay 
Comptroller 
Mojomnier Brothers

Peter Kohnstamrr. 
Oneral Manager 
K. Kohnstamm and Co.

Ernest Levine
Head of Administration
Admiral Tool and Mfg. Co.

Sli Manchester
President
Boston Industrial Wire Cable Co.

Jack McCaughey
International Vice President 
Narco Scientific

Harold J. Monger 
President 
Processing Gear Co.

Liana Morrow 
Export Manager 
Taradyne Corporation

Ronald Naples
Director, International Operations
Hunt Manufacturing

Lester Pentafc
Director, International Sales
Ecolaire
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.VIA Nt'~ A C 7U3 Z3. S

-onfl i. Ponuag 
Marketing Manager 
Stockton ilevators

Ira Radovsky
Vice president. Marketing
American Sobin, Inc.

Sobert p. Replogle
Director. Incernatioaal Division
Met-?ro Corporation

Jona j. 3oweU 
I'ice president 
Coardiin Electric Co.

B. Henry Seelaus
Vice President, International Operations
"far-way Corporation

Aathoay Shamans
President
Frigitemp International Corp.

Jerry Shields 
Marketing Manager 
Gray Mills Corporation

Julian Sobin
President
Sobin Chemical Co.

James. E. Tebay
President
Valmont International

R.B. Vertrees
V. P. -Marketing, Container Group
Fiberboard Corporation

Bill Webster
Vice President, Marketing
Parker Hannifin

Leoa Weissmaa
Director at International Marketing
Nestle Le-Mur, Inc.

Robert Yarnall
Chairman
Yar-aray Corporation
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BANKERS. INSURERS. 3KI?PSaS

Irvin W. Bodner 
V. P. International 
Trade Services Division 
Chase Manhattan Bank

aoUnd K. Bullard. U 
SVP-International Banking 
Philadelphia National Bank

Leo Cane
Corporate Strategy Group
Insurance Co. of North America

Vincent S. Cirnino 
Northeast Regional Manager 
Vlrgina Port Authority

Roberto G. deMendoza
Vice President
Morgan Guaranty Trust Co.

Coleman J. Dirhatn 
International Officer 
First Pennsylvania 3ank

William Gestal 
Director of Marketing 
American Ejeport Lines

Harry G. Hayman, IE
A VP-lnternational Banking
Philadelphia National Bank

Howard Keller
Director
Ocean Marine Insurance i FCIA
Insurance Co. of North America

Frederick von Klemperer 
Senior Vice president 
Morgan Guaranty Trust Co.

Dallas McGee , 
Marketing Manager 
Norton-Lillion

William Rudolf
Vice President-International Div.
Chemical Bank

Kazutaka Suzuki
AVP
Morgan Guaranty Trust Co.

Roger C. Taylor 
Manager 
Showa Line Ltd.

Paul Willendorf
President
Private Z»ort Funning Corp.
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HAY ASSOCIATES

CQV23NMZNT AGENCY aEBSESSNTA TIV2S

John D. Bierman
SVP, £.<corter Credits, Guarantee
and Insurance
Ejoort-Import Bank

Joel Davidow
Chief, Foreign Commerce Section
Antitrust Division
Department of Justice

George Di-xon 
Undersecretary 
Department of the Treasury

Dave Dunford 
Chief, Trade 
Agreements Division 
Department of State

Brant Free
Deputy Director, Office of International
Finance and Investment
Department of Commerce

.*. Marshall George 
Bureau of East-Wast Trmde 
Department of Commerce

James D. Halliday
EVP and Acting President
Foreign Credit Insurance Association

Paul T. Kaskell
V. P. Business-Development
Foreign Credit Insurance Adm.

Carl Kevener
Administrator, Webb-pomerene
Association
Bureau of Competition
Federal Trade Commission

Mitchell P. Kobelinski
Administrator
Small Business Administration

David Lo^ra
Assistant to the Chairman
EJBlort-Import Bank

John Niehuss
Deputy Assistant Secretary 
Investment and Energy Policy 
Department of the Treasury- 

John Ray 
Department of che Treasury

Samuel Koaenblatt 
Executive Office of the President 
Council on International 
Economic Policy
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HAY ASSOCIATES

ASSNC? aEpaESSNTA TI'.'ES

Charles Thomas
Office of Management Assistance
Small Business Administration

Murry Ryss
Trade Guarantee Programs
Department ol the Treasury

Robert Vastein
Deputy Assistant Secretary for 
Trade and Raw Materials Policy 
Department of the Treasury
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ACADEMIC SPECIALISTS AND CONSULTANTS

Dr. John Brascfa
Professor, International Marketing
University of Nebraska

David Miller
International Contract Lawyer
Steve na, Da vis. Miller and Mo she r

Or. Howard Perimutter
Director, Multinational Enterprise Unit
Wharton Graduate School
University of Pennsylvania

Gilbert Weinseein
Vice President
International Affairs Group
New York Chamber of Commerce

Dr. Kozo Yamamura 
Professor-Japanese Economics 
and History 
University of Washington

Earl Young 
vice president 
Keras International

SURVEYS

California State College International Business Department 
Philadelphia District Export Council
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APPENDIX 3

___________ .ERENE EXPORT TRADE ACT - LEGISLATIVE HISTORY 
-^ND JUDICIAL INTERPRETATION'S

Introduction

This section discusses the background and legislative history 

of the Webb-Pomerene Act (hereinafter cited as "the Act"), summarizes the 

provisions of the Act, as interpreted by the Federal Trade Commission and 

United States courts, and examines how the Act impacts on medium and small 

domestic businesses which ar« present or potential members of Webb-Pomerene 

export trade associations. Special emphasis ia given to the inquiry: Why have 

not more firms created or joined Webb-Pomerene associations in order to 

initiate or increase their export trade business?

Legislative History and Purpose of che Act

Concern for the exemption of export associations from anti-trust 

regulation became active around the turn of the century, probably as an out-y
growth of the Wilson Tariff Act. International copper dealers strongly urged

the Taft Administration and the House Judiciary Conxxnictee to include in the
2/ 

Clayton Act an antitrust exemption for exportation. When these efforts proved

unsuccessful, the National Foreign Trade Council was organized to lobby for

\J Wilson Tariff Act. 15U.S. C. §§3-11(1964).

"II Hearings on Trust Leffislation Before the House Comm. on the Judiciary 
Cong. . __ Seas., ?t. 11, at 433 (1914).
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1!
specific legislation. Passage ox such an act was championed by the United

i/ 
States Chamber of Commerce and backed by President Wilson. Secretary of Com-

rrtsrce Recfield, the Federal Trade Cozrimission. and the American Manufacturers 

Export Association.

In 1967 Paul Rand Dixon, chairman at the Federal Trade Commission, 

outlined to the Senate Subcommittee on Antitrust and Monopoly the history and 

purpose of the Webb-Pomerene Act:

"As one of its first orders of business following administration 

01 the oath of office to the Commissioners on March 15, 1916, the Federal Trade

Commission undertook an extensive inquiry into the necessity for cooperation in
!/ 

American export trade under Section 6(h) of its enabling Act.

II Hearings on the Investigation of Concentration of Economic Powers Before 
the Temporary National Economic Comm. . ._. Cong. , _____ 
Sess., pt. Z5 at 1313 (1940).

47 Hearings to Promote Export Trade Before the House Camrn. on the Judiciary. 
~ __Cong., __ Seti.. pt. __, at 38-39 (1916).

!/ Trade Commission Act, 15 'J.S.C. §436(h) (1964) provides:

(h) To investigate, from time to time, trade conditions is and 
with foreign countries where associations, combinations, or 
practices of manufacturers, merchants, or traders, or other 
conditions, may affect the foreign trade of the United States, 
and to report to Congress thereon, with such recommendations 
as it deems advisable (38 Stat. 721; 15 'J.S.C.A.. 546).
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"The Commission's two volume report on "Cooperation in

American Export Trade" w»s presented to the Congress on June 30, 191 c. It 

gave recognition to the importance of American foreign commerce and :he 

need Co understand the conditions American exporters might meet in com 

petition for world trade.

"The Commission report made two basic findings:

1. That other nations have marked advantages in foreign 
trade from superior facilities and more effective 
organizations.

2. That doubt and fear as to legal restrictions prevent 
Americans from developing equally effective organiza 
tions for overseas business and that foreign trade of 
American manufacturers and producers, particularly 
the smaller concerns, suffers in consequence, bj

"In emphasizing this climate of competition as the touchstone for 

Congressional passage of a protective law, Senator Atlee Pomerene observed 

during the course of the debates that:

... In the foreign countries today the merchants and 
manufacturers and businessmen generally are allowed 
to combine to go out aad seek the foreign trade, and 
they do combine for that purpose. If we are to meet . 
them upon a fair basis of competition, we must place 
in the hands of our businessmen the same methods 
which the businessmen of other nations use la seeking 
foreign trade.7/

&/ F. T. C, , Report on Cooperation in American Zxpors Trade, Vol. 1, at 
1(1916).

U 55 Cong. Rec. 7513(1917).

52-624 0-79-38
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''One of the principal concerns of the Act's aponsoss'caen was this 

Tr.eecing of competition' concept which in the tninda of the Act's proponents 

justified the passage of a law which, though antithetical to the traditional 

concepts of antitrust enforcement, was nevertheless justified in this arena • 

of foreign competition.

"As already noted, the Commission report concluded that small 

American producers were especially.disadvantaged in international trade. 

With respect to the small businessman the report observed:

... They have felt keenly their disadvantage in attempting 
co enter foreign markets siaglehanded in .the face of the 
powerful, united, and long-established competitors of 
other nations. They realize that for them export trade 
must be done largely through the medium of export com 
mission houses and export merchants. But they realize 
die advantages -- in some cases the necessity -- of 
their own direct representation and their own foreign 
organization if they are to build up an enduring trade. 
At present, cooperation with the other small manufacturers 
is the best solution to the difficulty before them. 8/

Emphasizing this further. Congressman Edwin Y. W«bb stated during the con 

gressional debates:

In order to build up an export trade it is necessary 
to have the rnoat expert representatives in the foreign 
trade fields to introduce and thoroughly advertise-our 
American goods. This involves a large expenditure 
of money before the trade can be established. A num 
ber-ox our larger enterprises are able to do this alone,

j/ ~. T. C. , Report on Cooperation in American Zxport Trade, Vol. i, at 200
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and for this reason the proposed law would not greatly 
benefit these large enterprises, but our smaller manu 
facturers and merchants would be prohibited from under 
taking such an enterprise because of the tremendous 
costs that it would involve. 9_/

"Head in its entirely, the legislative history reveals three.principal 

purposes for the legislation:

1. To promote and increase the export trade of the 
United States;

2. To encourage and expand the exports of szsa.ll 
business; and

3. To provide a means of effective competition with IP/ 
foreign cartels or combinations in export markets. "

Statutory Provisions of the Act

Definitions. Under Section 1 of the Act. 15 U. S. C. §61 (1964), the 

words "export trade" are defined to mean "solely trade or commerce in goods, 

wares, or merchandise exported, or in the course of being exported from the 

United States or a territory thereof to a foreign nation. " This section specifies 

in particular that "export trade" does not include acts in the course of "produc 

tion, manufacture, or selling for consumption or for resale, within the United 

States or any territory thereof of such goods* wares, or merchandise. " An 

"association" under the Act may be any corporation or combination, by

9/ Cong. Kec. 3564 (June 13, 1917)..

IP/ Hearings__3_efore :he Subcomrr.. _on Antitrust and Monopoly o: the aer.ate 
Comrr.. on :he Judiciary, 90 Cong., IscSess., at 152*133 (19671.
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contract or other-viae, of two or more persons, parser ships, or 

corporations." 15 U.S.C. §61 (1964)

£xerr.3tion. Sections Z and 3 of the Act, 15 TJ . 3. C. §§62-63 (1964) 

declare :hat :he Sherman Act should not be construed as declaring illegal an 

export association "entered into for the sole purpose of engaging in export 

trade and actually engaged solely in such export trade or an agreement made 

or act done in the course of export trade by such association. " This exemption, 

however, is limited by three provisos:

1.) That the association, agreement or act is "not in 
restraint oi the export trade of any domestic com 
petitor of such association", and

2.) That the association, agreement or act is "not in 
restraint of the export trade of any domestic com 
petitor oi such association", and

3.) That such association "does not, either in the United 
States or elsewhere, enter into any agreement, under 
standing, or conspiracy, or do any act which 
artificially or intentionally enhances or depresses 
prices within the United States of commodities of the 
class exported by such association, or which sub 
stantially lessens competition within the United States 
or otherwise restrains trade therein. "

Jurisdiction. Section 4 of the Act. 15 U.S. C. 164 (1964) amends 

the Federal Trade Commission Act of 1914, 15C.S.C. §41-53(1964). This 

amendment extends the jurisdiction of the Commission to "tin/air methods of 

competition used in export trade against competitors engaged in export trade, 

ever, though the acts constituting such unfair methods are done without the ter 

ritorial jurisdiction of the United States. "
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Administration a.ad_._Snfgr.c_cm_eat« Section 5 of, the Act. 15

U. 3. C. 565 (1964), outlines the registration and annual report requirements 

including certain prescribed information that must be furnished to the Federal 

Trade Commission by a We'ob-Pomerene association. At the present time, 

the mere tiling by an association of appropriate papers is tantamount to 

registration and annual reports to the Commission usually take the form of 

business letters. However, the absence of rigorously enforced reporting proce 

dures does not diminish the power of the Commission under Section 5 to 

1) investigate alleged violations of law, 2) recommend readjustment of an asso 

ciation's business to comply with law, and 3) refer its findings and recommenda 

tions to the Attorney General should an association fail to comply with the 

Commission's recommendations.

Although the Commission has limited statutory authority to assure 

that associations confine their activities to the exemptions provided by the Act, 

provisions authorizing the Commission to make any orders, impose any pro 

hibitions or restricting, or make any binding adjudication with respect to 

violations are conspicuously absent. The Supreme Court has held that such

authority is not vested is the Commission but is reserved to the Department
IU 

of Justice. Moreover, the Court declared that the Commission's powers

-'.5. Alkali Sxoort Aaa'a. v. rJ. S. , 325 U.S. 196(1949).
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conferred by §5 of the Webb-Pomerene Act do aot preclude suits brought

by :he Department af Justice before the Commission has made an investiga-
II' 

:ion or recommendation.

Administrative it Judicial Interpretation of Ehe^A-cr 

From its enactment in 1918 until 1949, the Act was administered 

by the Commission without the aid of judicial construction, although the Com 

mission issued several recommendations interpreting the Act. la 1924 an 

association of silver producers made an inquiry-concerning the participation 

ox an export association in foreign cartels. The Commission's response. 

now known as the "Silver Letter", formed the basis of many misconceptions 

about the actual extent of exemption under the Act from Shernaan antitrust 

laws. The Letter "interpreted the Act as permitting export associations to 

participate in foreign cartels and as allowing export associations to exist 

for the sole purpose of fixing prices at which their members must sell 

abroad (1. e. . it was not necessary that the association actually perform aii/
selling function).

The next significant action by the Commission w»s its first "recom 

mendation for readjustment of business, " which <xr%s issued to Pacific Forest 

Industries. Several such recommendations and a handful of court decisions

is/ s£-

Hi 33 A. 3. A. Antitrust L.J.'107 (1967).
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have ralloweci. These rulings generally constrict :he ambit of antitrust exemption 

initially believed to have been granted by the Act. The effects of such inter 

pretations, as well as the usefulness of the Act itself, are perhaps reflected _n 

the small auznber of Webb-Pomerene Associations (26) currently operating under 

~. T. C. supervision. Although over 260 associations have been organized under 

the Act since 1918, only a few of them have maintained Webb-Pomerene status 

for any appreciable length of time.

Two cases have gone furthest in interpreting the "<Vebb Act;

U. S. v. United States Alkali Export Association, 323 U.S. 196 and United States 

v. Minnesota. Mining and-Manufacturing Co., 92 S*. Supp. 947,

In the Alkali case, the government charged the defendants, a 

Webb-Pomerene association, with restricting the export of alkalis from the

United States, prohibiting the import of alkalis from abroad, limiting production
\AJ 

of alkalis, restraining domestic competition, and price fixing.

Noting that "all contracts, combinations, and conspiracies aimed

at obstructing the foreign commerce of the United States come within the
i!' 

broad prohibitions of the antitrust laws, the court further observed:

Unquestionably the cartelization of the world, if accom 
plished by the individual corporate defendants separately 
and not through an association organized under the Webb-

\±l 36 T. Supp. 59, 51 (S.D.N.Y. 1949). 

1:.' Is. at 6e.
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Ac:, would be a flagrant transgression of the antitrust 
laws. . . No elation of authority is any longer necessary 
:o support the proposition that a combination of competitors, 
which by agreement divides the world into exclusive trade 
areas, and suppresses all competition among the members 
of the combination, offends the Sherman Act.

. . . Consequently, to hold in this case that defendants, 
by employing the medium of an export association, may 
restrain our foreign trade with impunity, uninhibited by 
the sanctions and proscriptions of the Sherman Act, would 
be to ignore the plain intent of the statute. 1 6/

Approving issuance of an injunction to prevent resumption of unlaw-- 

ful activities, the court noted:

The international agreements between defendants allocating 
exclusive markets, assigning quotas in sundry markets, 
fixing prices on an international scale, and selling through

export trade" which the Webb Act places beyond the reach 
of the Sherman LAW. 17/ ii/
In United States v. Minnesota Mining & Mfg. Co. . the defendants' 

united forbearance from supplying certain areas with American-made goods, 

when other foreign companies owned jointly by the defendants could supply 

those same areas with equivalent foreign-made goods. Condemning this program 

of export forbearance, the District Court stated:

Prirn*. facie there could hardly b« a more obvious 
violation of Section 1 of the Sherman Act than for 
American manufacturers controlling four-fifths of 
the export trade of an industry to agree not to ship

1 */ Id. at 66-67,

^J_' Id. a; TO.

^_V =2 ~. Supp. =47 (0. Mass. 1950)
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:a particular areas but :o do their business there through 
jointly-owned foreign factories, it is, in statutory language, 
a "combination ... or conspiracy, in restraint of trade or 
commerce . . . with foreign nations. " I?/

The effect of the defendant's joint export forbearance upon their domestic 

competicors was obvious to the Court which observed the restraint precluded

American competitors from "receiving business they might otherwise have received
ZO/ 

from the markets served by these jointly-owned foreign factories. "

Financial considerations, also, attracted tlie Court's attention. 

Defendants contended that supplying foreign customers from foreign factories ii'
was more profitable and, therefore, "in the interest of American enterprises. " 

The Court rejected this-argument and held (financial advantage is ... irrele 

vant where the action . . . taken by a combination . . . restricts America 

commerce, for Congress, in the Sherman Act, has condemned whatever

unreasonably restrains American commerce regardless of how it fattens profits
22/ 

of certain stockholders."

Since a major purpose of the Webb-Pomerene Act was to increase 

the flow of foreign capital into the.United States, the court stated:

Noting in the statute, nor in its legislative history, nor . 
in die penumbra, of its policy justifies or has any bearing 
upon the right of defendants to join in establishing and 
financing factories in foreign lands. Export of capital 
is aot export trade. 23/

_!=_/ Id. at 961.

!2/ Id,

2i/ Id. ac 96Z.

22/ Id.

Z3/ id. at 963.
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24/ 
In I'. S. v. Concentrated Phosphate Zx^ert Ajs'n. , the Supreme

Court further clariiied what could be considered as "export trade" or "acts 

in the course a! export trade. " In that case the question was presented whether 

:he Concentrated Phosphate Export Association (CFEA), organized and operated 

•^nder the Webb-Pomerene Act, violated Section lot the Sherman Act, 15 'J. S.C. 

51, in connection with its sales at fertilizer to the Republic at Korea under the 

united States foreign aid program (AID).

The court held that because the purchases by the Republic of Korea 

were initiated, controlled and financed by the American Government they did 

not constitute "export trade." While noting congressional intent to grant anti 

trust exemptions Cor the purpose of stimulating export trade, the Court quickly 

added that the "exemption created was carefully hedged in to avoid substantial
Si/

injury to domestic interests."

In that case AID required preference for American procurement, 

the major world trading nations were not eligible to compete on the contracts 

involved and procurement was limited essentially to the United States and 

underdeveloped countries. For these reasons, the Court concluded that "to say

that American producers needed an additional stimulus (Webb-Pomerene pro-
26/ 

tection) to be able to compete strains credibility, "

14i ".5. v. Concentrated Phosphate £xtiert Ais'a. . 273 ". Supp. 263 
:S.O. N. Y. 1967).

2_5/ lz. at 206. 

2i/ :d. it 239.
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Hence CPEA's price fixing and sales allocations with regard to nominal pur 

chases by che Republic of Korea were not exempt from Sherman Act pro'nibi:ions.

Although few cases have been decided on the application of che Ac:, 

additional principles have emerged from F. T. C. "recommendations of readjust 

ment." In summary, a Webb-Poraerene Export Association may not:

1. Enter into agreements of any kind with domestic producers 
who are not members of the association which fix prices, terms 
of sale, or otherwise restrain the free export of goods of non- 
member firms. This prohibition includes agreements by an 
association to sell the products of non-members, thereby 
fixing the non-member's export prices. 277

2. Enter into agreements of any kind whereby exports of 
domestic non-member producers are deducted from the 
export quota of the association. 28/

3. Enter into agreements of any kind which prohibit associa 
tion members from selling to domestic exporters in competition 
with the association, or which deduct sales by a member within 
the United States from the member's export quotas through the 
association. 29 /

Hi Pioe Fittings and Valve Export Ass'n. . 45 F.T.A. 917 (1948); Sulohur 
Export Corp.. 43F.T.C. 820 (1947); Export Screw Ass'a. of U.S.. 43 F.T.C. 
980 (1947); Phosphate Exoort Ass'a.. 42 F. T. C. 555 (1946); Carbon Blacks 
Export Inc. 46 F.T.C. 1243(1949).

28/ Florida Hard Rock Phosphate Ex-sort Association, 40 F.T.C. 843 (1945); 
.Sulahur Export Corporation. 43 F.T.C. 820 (1947): Phosphate Export. Associa 
tion. 42 F.T.C. 555(1946).

29/ Florida Hard Rock Phosphate Export Association. 40 F.T.C. 343 M945); 
Pacific Forest Industries, reported in a footnote at 40 F.T.C. 843 (1940): 
Phosnr.ate Export Association. 42 F. T. C. 555(1946).
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',. Falsely represent that it is the sole export representative 
it" the United Sates in a given industry. 30/

5. inter into agreements of any kind with owners or operators 
of shipping terminals, thereby restricting use of such terminals 
co only association members. 31/

6. 3e involved in acquiring control of any patent or process 
useful in the production of the goods it markets. 32/

7. Enter into an agreement of any kind which precludes or 
restricts the right of the association or its members from 
using a trademark or label in the United States. 33/

8. £nter an agreement of any kind whereby it controls or 
attempts to control any of the terms or conditions of sales 
by its members within the United States. 34/

9. Enter an agreement of any kind with any foreign producer 
or cartel whereby the United States is designated as an 
exclusive trade area, or imports into the United States are 
otherwise curtailed or restricted. 35/

10.. Own stock, either directly or indirectly through sub 
sidiaries, in corporations or other producers outside the • 
United States. 367

30/ Pacific Forest Industries, reported in a footnote in 40 F.T.C. 343 (1940).

3J./ Phosphate Exsort Association. 42?. T.C. 555 (1946): Florida Hard Rock 
Zxiert Association, 40 T.I.C. 843 (1945).

32/ Sulamir Sxaort Cor7»ra.tien. 43 T. T.C. 820 (1947). 

2i/ General Milk Co. , Inc. . Ltd. 44 F. T. C. 1353(1947).

34/ Phosphate Sxoert Association. 42 F. T.C. 555 (1946); United States v. 
"aiteTljntei Alkali jJraort Association. 86 F. Supp. 59IS.D.XY. 1949).

3_5/ Expert Screw Association 01 the United States. 43 T. T. C. 980 (1947); 
Phosphate Uxoor: Association, 42 T. T. C, 555 (1946); United States v. United 
States 'Alkali Ixpor; Association. 36 F. Supp. 59 (S.D.N.Y. 1949).

J2/ General Milk Co. . Inc. . Ltd. 44 ~.T. C. 1355 (19471; Expert Screw 
Association of :he United States, 43 ~. 7. C. 980 (1947); Unites States v. 
Mi.-j.esoia Mlr.ir.t it M:'g. Co.. 92 ~. Supp. 947 (D. Mass. 1950).
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11. Snter an agreement of any kind whereby-foreign 
producers are guaranteed the right to sell within a given 
area a specified tonnage over and above sales in that 
area by the association. 37J

.12. Enter an agreement at any kind which discriminates 
among its members as to the right of withdrawal, resig 
nation or restricting the right of former meabers to 
compete with the association after withdrawal. 38/

13. Conduct office operations jointly with a domestic 
trade association. 39/

14. Enter an agreement of any kind to "maintain the status 
quo" in the world market of the industry and to do nothing 
which would encourage or increase competition in the 
industry. 407

15. Require'members to accept "unreasonable" restrictive 
withdrawal rights from the association as a condition of 
membership. 4_iy

16. Take into membership anyone who is not a citizen of the 
United States, nor any foreign, purchaser, customer, rep 
resentative or agent of a foreign company. 4_2/

37/ Sulohur Export Con).. 43 F. T. C. 320(1947).

38/ Phosphate Export Ass'a. . 42F.T.C. 555(1946).

3_9/ Carbon Black Ex-sort. Inc.. 46 F. T. C. 1245(1949).

40/ Sulahur Export Coro. , 43 F.T.C. 820 (1947).

41/ United Stales v. Minnesota Mining k Mfg. Co., 92 F. Supp. 947 (D. Mass 
1950).

42/ ?ho«oha;e Export Aas'r.. . 42 F. T. C. 535(1946).
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17. £ater into an agreement of any kind with a foreign 
company engaged in the manufacture or sale of the same 
commodity exported by the association to 1) fix prices, 
2) give notification of inquiries for bids* 3} allocate 
individual orders, 4) divide sales territories, or 5) pay 
compensation to bidders. 43/

In addition to the above restrictions on permissible Webb-Pomerene 

activities, the Commission advised in 1966 that "while membership in a WVob- 

Pomerene association by & firm owning foreign establishments is permissible 

che statutory exemption enjoyed by the association is lost if artificial or inten 

tional enhancement or depression of domestic prices is in any way traceable
44/ 

to the foreign operation of member firms. "

Effect 01 Web'e-Pomerene on Export Trade

la summarizing the impact of the Act oa export trade, Mr. WHbur 

L. Fulgate reported at a 1974 A. 3, A. meeting that "the Act has not been a

major factor in U.S. foreign trade. However, over the years it has accounted
45/ 

for an average of 5% of such trade and, therefore, it should not be discounted. "

In its 1967 Report on the Act, the Commission noted that "in 1962 more than 

SO percent of Webb sales involved consumer goods and services and industrial 

raw materials. Of these, by far the most important were motion picture and

43/ rj. 5. v. Electrical Aaoaratus Export Asa's. . Civil Action No. 3327S 
(S.D.X. Y. 1947), 44F.T.C. 1421(1949).

44/ Advisory Opinion Digest No. 91, 70F.T.C. , 18974(1966).

45.' 43 Antitrust I.. J. 547(1974).
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:elevision film packages which by themselves accounted for more than halfi°y
01 »1I foreign sales reported as Webb-assisted. " The Report pointed out 

chat such associations had not exported to any substantial extent those 

technically complex and differentiated products produced by capital intensive 

industries. The conclusion of the Report recognized that "in no major area

of the world is the total amount of U.S. exports increased to a significant
47/ 

degree by Webb-Pomerene association activity."

Mr. Fulgate posits why the Act doesn't have greater impact on

capital intensive industries:

"Perhaps use of the Act may not have been needed in 
such industries, or perhaps, because such industries 
involve very large companies, the antitrust risks have 
been considered too great. " 487

He also recognizes that "the Act does afford a way for cooperative 

export by small and medium size companies in the same industry who wish 

to share tie risks of a new venture. . . . Today opportunities abound for U.S.

companies, new to foreign markets, to have a try at exporting and distributing
497 

their goods abroad. A Webb association may well me«t their needs."

46/ Webb-Pomerene Associations: A 50 Year Review, 37 (1967).

477 Id. at 42.

437 43 Aatitrus: L. J. 543 (1974).

±*< Id. at 548.
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However. a writer for Industry W« e k ha3 opined tfeat "the biggest
50/ 

reason most U. S, firms don't export is; th«y simply don't taow ho*1 . "

He :hen encourages small and medium business to use government sources, srudies. 

contacts, etc. to expand into the foreign market. la doing so, the vagaries and 

uncertainies surrounding Webb-Pomer«se law cru.y inhibit use of an export trad* 

association.

Perhaps the most accurate explanation why businesses do not use a 

Webb-Pomerene association is that "the basic marketing strategy of most 

American manufacturers rests heavily on the coftcept of product differentiation 

and the use of brand names.- Many.manufacaturers have avoided joint exporting 

because they are unwilling to blend the individual image they have developed
si/

over the years with that of cheir competitors into a comraoo association image. "

|0/ C. A. Nekv»«il, '.Vbv Are You Afraid to jjraort. Industry Week, Sept. 24.

;j_ ; Joiat ^e^ortiae Zfforn bv U.S. Companies May Cetjncrsued Zn-.ohasia, 
Corrjnerce Today, Oct. I, 1973.
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LEGISLATIVE E5TORT5 TO AMEND WS3 
IN THE LAST FIVE Y2A3S

A review of the history of congressional efforts to initiate or 

amend legislation relating to export trading corporations in the last five 

years indicates that such efforts have focused on three areas:

(1) Broaden provisions of the Webb-Pomerane Act to include 
services,

(Z) Exempt 'Vebb associations from private treble damage actions 
and exempt individuals from criminal penalties, and

(3) Create greater certainty with respect to the application 
of anti-trust laws by establishing pre-clearance proce 
dures and giving the FTC sole jurisdiction to administer 
the law.

No legislation has been enacted into law during this period.

In 1971, Senators Inouye and Ma gnu son introduced the Export Expansion 

Act. S. 2754, which would have authorized chartered export associations, allow- 

ing the establishment of groups of firms to engage in export activities as long as 

they operated within the legal confines of a charter approved by the Department 

of Commerce. The Chairman of the FTC, Miles Kirkpatrick testified in opposi 

tion to S. 2754, and suggested that the Export Trade Act of 1918'(the WVob- 

Poraerene Act), be amended to exempt trade associations from private treble 

damage actions and individuals from criminal penalties.

In 1972, Senator Inouye and Ma gnus on introduced a series of bills, 

S.4114 through S.4L20. These bills included modifications reflecting the testi 

mony received on 5.2754, and 5.4120 incorporated the FTC's suggestions 

regarding exempcions'from treble damage actions and criminal penalties and

52-624 0-79-39
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included :he export of services as an exempted activity.- The other bills intro 

duced In ;hac series, among other things, would'have established a Trade 

Development Corps of trained business personnel to assist the government in 

programs to make American exports more competitive, authorized regional 

American merchandise centers offering services such as warehousing, distribu 

ting, translating, etc., established a joint export association program permitting 

the government to enter into cost sharing contracts with private firms, and 

expanded the kinds of goods which could be imported into foreign cra.de zones 

for manufacture and export.

In 1973, Senator Inouye and others introduced 5* 1433, which *rould 

have amended the W^ebb-Pomepene Act by including services and excluding 

treble damage actions and criminal sanctions.

Also in 1973, Senator Inouye and others introduced S. 1436 which 

would have established a Federal Export Agency within the Department of Com 

merce to foster the development of export associations or joint export projects, 

and provided special incentives to small businesses.

S. 1774, introduced in 1973 at the Administration's request, again 

included the exemption of services under Webb-Pomerene. the changes La 

anti-trust laws, added a pre-dearance procedure designed to provide greater 

certainty wi*h respect to application of the anti-trust laws to export trace asso- 

eistions, and gave the FTC exclusive authority to determine whether the 

activities of registered groups are in conformance with their registration 

srarerr.ents.
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Senator Inouye and Congressman Thomas Rees introduced

identical bills in L975. 5. 1973 and H. R. 9449 respectively. Again, this legis 

lation exempted services under the Zxport Trade Act. In addition, the 

legislation established new criteria for eligibility to participate in Webb 

associations: export sales must be likely to be substantially increased as a 

result of membership in an association, and not likely to increase significantly 

without membership, and such individual membership in an association is 

essential to the functioning of the association.

The Secretary of Commerce* in consultation with the Chairman of 

the FTC would be required to establish within the Commerce Department a 

program to promote and maximize the formation of associations and use of 

the provisions of the Act in a manner consistent with the Act and anti-trust 

laws. Lastly, in an effort to provide greater certainty in the application of the 

antitrust laws, the FTC and the Attorney General were required to meet peri 

odically to avoid conflicting positions regarding the formation and maintenance 

cf associations.

As of this date. Senator Inouye has indicated willingness to try to 

move his legislation through the Senate. However, the House Judiciary 

Committee, claiming a crowded calendar of higher-priority bills, has shown 

little interest in acting an the legislation.
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l^'.^'s and Seculatisr.s Relatine to the "se of jankers' Acceptances in Exscr: 
T.-3de

the Con-..T.ercs Department contract calls for a review of banking 

.-seulaticr.s, definitions and credit instruments as they apply to export 

transactions. The following paragraphs summarize the existing laws and 

regulations concerning bankers' acceptances, the credit instrument generally 

used in export transactions. Further research Is required as to the practical 

inhibitions on export transactions inherent in the present system, and the 

r.eed for changes in the statutes or regulations.

12 CFR 201 sets forth the Fed's regulations concerning extensions of 

credit by Federal Reserve Banks. Section 201.4(b) authorizes the Fed to 

discount bankers' acceptances (1) arising out of an importation or exportation 

or domestic shipment oi goods or the storage of readily marketable staples 

or (2) drawn by a bank in a foreign country or dependency or insular posses 

sion of the United States for the purpose of furnishing dollar exchange: Provided, 

That such acceptance compiles with the applicable requirements of Section 13 

of the Federal Reserve Act. Section 13 (12 tISC 346) authorizes Federal Reserve 

Banks to discount acceptances having a maturity at the time of discount of not 

r.ore than 30 days' sight, exclusive of days of grace, and which are Indorsed 

by at least one member bank. Acceptances drawn for agricultural purposes 

receipts or other such documents may be discounted with maturities up to 

six r.onths.

Section 201.5(d) li-.its Sie amount of credit jrantec to any one pbliecr 

:: the: a—cur.: authorized under 12 USC 34, to 10 percent s: paid-in capita!
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stick plus surplus. The Fed has interpreted its regulations a provide :ha: 

de-snd paper ;s eligible :or discount. 12 C~3 201,104. Cer:s;r. :"ecs.'5U>' 

i.-.sured obligations are eligible as collateral :or advances. 12 C~S 201.i03. 

A full guarantee o£ pnnctple ant! interest is required. 12 C"R 2Q1.108(c). 

CxL-abank is included but FCIA is not.)

Under 12 CFR 211.107, participation by banks in acceptance credits 

is extended to idee corporations.

Acceptances of agricultural cooperative marketing associations having 

maturities of up to nine months are eligible for discount. 12 USC 331.
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COLLIES. SHANNON, RILL, £DWASOS & SCOTT
WASMrMOTON. 0. C> 2OOO7

MEMORANDUM

13 January 19"

JAMES CASSANO AND CRAIG JOHNSON 
I-IAY ASSOCIATES

FROM; SKIP KARTQUTST AND RICHA3JD FRANK ^$^

RE: WEBB-POMERENE EXPORT TRADE COMPANIES -- LECAIJTY 
OF RESTRICTIVE WITHDRAWAL AGREEMENTS

Question -- Whether an export trading corporation, 
established pursuant to the terms of the 
Webb-Pomerene Export Trade Act, may 
require individual members, as a con 
dition of membership, to agree not to 
withdraw from the group or at least not 
to export independently in competition with 
the Export Trade Corporation for a period 
of five years?

The legislative history of the Webb-Ponaerene Export Trade Act 

("Webb Act") indicates that Congress was greatly concerned with the in 

ability of small and medium sized American manufacturers to effectively 

compete in foreign markets. Paul Rand Dixon, former chairman of the 

Federal Trade Commission described che three principal purposes of the 

Act as follows:

"1. To promote and increase the export trade of the 
United States;

Z. To »ncourage and expand the exports of small 
businesses; and

3. To provide a means of eifecdve competition with
foreign cartels or combinations in export markets. '' \^!

\J Hearings Before :ae Subcommittee on Aadcnijt and Monopoly of she 
!~er.a:e Committee on the Judiciary. 90 Cong. , 1st Sess, , a: 132-133 (1967).
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Senator Atlee Pomerene, one of the A«'i sponsors observed during 

:ne course of the debates that:

... In the foreign countries today the merchants 
and manufacturers and businessmen generally are 
allowed to combine to go out and seek the foreign 
trade, aad they do combine for that purpose. If • 
we are to meet them upon a fair basis of competi 
tion, we must place in the hands of our businessmen 
the same methods which the businessmen of other 
nations use in seeking foreign trade. 2_/

A principal concern of the Act's sponsors was this "meeting of competition" 

concept which in their minds justified passage of the law which, though anti 

thetical to traditional concepts of antitrust law, was nevertheless justified 

in the international arena.

Sections Z and 3 of the Act, IS U.S. C. section 62-63 (1964) declare 

that the Sherman Act should not be construed as declaring illegal an export 

association "entered into for the sole purpose of engaging in export trade and 

actually engaged in solely in such export trade or an agreement made or ac: 

done in the course of export trade by such association. " This exemption, 

however, is 11*^^*4 by three provisos:

1. That the association agreement or act "is aot in 
restraint of trade within the United States. "

2. That the association, agreement or act is "not 
in restraint of the export trade of any domestic 
competitor of such association", and

3. That such association "does not, either in the 
CInited States or elsewhere, enter into any 
agreement, understanding, or conspiracy, or 
do any act which artificially or intentionally 
enhances or depresses prices within the United 
States o'f commodities of the class exported by

P =5 Gong. Rec. 7515 (1917).
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such association, or which substantially lessens 
competition within the United States or otherwise; 
restrains trade therein. "

3/ 
Few cases have been decided on the application of the Ac:. The

csurts and the Commission have, however, confronted the question of whether 

4 Webb-Pomerene Export Association may reiruire members to accept res 

trictive withdrawal agreements as a condition of membership.

In Phosphate Export Association. 42F.T.C. 555 (1946) the Associa 

tion adopted a resolution whereby each member bound itself to. retain member 

ship for at least ten years. l£ any member found it necessary to resign, such

resignation would not become effective unless and until such member entered 
\ 
into an agreement with the Association providing that all sales by it or for its

account of phosphate rock for export to Europe should continue to be handled 

by the Association with the same quota as that existing prior to resignation. 

In holding the Resolution might possibly violate the Sherman Act, the Commis 

sion concluded:

This resolution placed a restriction around the 
right of a member to withdraw from the Association, 
m*i contemplated that in the event of the resignation 
of any member, except O. & C. »TJ Swift. PEA 
should continue to handle the exports to Europe of 
such ex-metnber. While cert*^ restrietions^n the 
right olimmediate withdrawal^frogi an assocation 
mav be necessary aad Justifiable, it is not considered 
;aai^_a. i[rrjearrietion which relight run for a^eriod of 10 
years, as in this situation, is reasonable. Th« pro 
vision requiring an ex-member to market its European

It The leading cases construing the Act are: U. 5. Alkali S.xoort Asa'n v. 
Vra-.ed States Court. 325 U.S. 196 (1949); United States v. Minnesota Mining 
u-.c Manuiacr^r-r.g Co. . 92 r". Supp. 94" (D. Mass. 1950); wr.iiec 3ca:es v.
Ccr.cer.tntec Phosphate Z.-raort Ass'r.. , 273 F. Supp. 263 (S. D. N. Y. 19eT); 
icaiuanal principals have emerged from T. T. C. ''recommendations of read 
justment. "
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exports through PEA raises the question as to 
whether or not an Association may, by agreement, 
handle the export trade of a competing nonznember 
producer. Such an arrangement necessarily means 
that the Association and the aonna.em.ber by agreement 
fix the prices, terms and conditions upon which the 
aonznember*s sales are made in export trade. While 
such an arrangement as among the members may be 
said to be valid under the terms of the W«bb- Poznerene 
Act, it is not considered that associations may deal 
•with nonznember s is this manner without entering into 
unlawful agreements and thus violating the Sherman Act, 
which prohibits contracts in restraint of foreign commerce, 
except such contracts as may be entered into by members 
of a Webb law association organized and acting under 
the provisions of that law. (Emphasis supplied. } Phosphate . 
Export Ass'a. suora, at 837-8.

In its Recommendations for the Readjustment of the Business of 
4/ 

PEA the Commission suggested:

3. That Phosphate Export Association rescind and 
cancel any and every intermexnber bylaw, rule, 
contract, or agreement discriminating as between 
members in their right to withdraw or resign from 
the Association, or restricting or limiting the right 
of withdrawal or resignation of any member by 
requiring that such member's export trade, after 
such resignation or withdrawal, must be handled 
by or through the Association.

4. That Phosphite Export Association in the future 
cease and desist from selling, handling, marketing 
or disposing of Florida pebble land phosphate for the 
account of or belonging to any producer who is not 
a regularly admitted and recognized member a£ die 
Association.

^/ Section 5 of the Webb-Pomerene Export Trade Act (15 U. S. C, section cs 
(1973)) grants the Federal Trade Commission the power to investigate possible 
violations of the antitrust laws committed by Webb-Pomerene Export Associa 
tions and "if it shall conclude that the law has been violated, it may make co 
such association recommendations for the readjustment of its business . . . 
ti such, association fails to comply with the recommendations of ihe Federal 
Trad* Commission, said Commission shall refer its finding and recommend a—ons 
to the Attorney General of the United States for such action thereon as may b« 
deemed orooer. "
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Even though, the Commission concluded that the PEA resolution 

probably violated the She-man. Ace, it did suggest that- "certain restrictions 

on the right af immediate withdrawal . . . may be necessary and justifiable. " 

Vsat type 3i restrictions would be considered necessary and justifiable was 

left unanswered.

la United Sta.:-s v. Minnesota Mi«"»g ajid Mfg. Co., supra, members 

of a Webb-Pomerene E^cport Company entered into an agreement in 1929 pro 

viding that a party to the agreement desiring to withdraw prior to December 31, 

1 ?54 could do so by giving one years notice and agreeing not to compete with the 

Export Csmpany until"after December 31, 1956. After December 31, 1954.a 

party could withdraw by giving two years notice. On June 1, 1944 the Export 

Agreement was amended to extend these dates to December 31, 1964 and 

December 31, 1966 respectively. The Government argned the term* at the 

Export Agreement violated both section 1- and section 2 of the Sherman Act. 

It was the Government's view that it was unlawful for four-tilths of :he American 

export trade to combine to export exclusively through one corporation from 

which they could act withdraw at will.

In analyzing the Governments claims, the court reasoned:

lithe Government's contentions are sound, they 
must rest on the basis that these terms of the Ejcport 
Agreement and the conduct which they expressly pre* _ 
scribe are what are not called Per se violations of 
the Sherman Ac:. Far there is no other evidence for 
finding as a fact that defendants designed or used the 
Agreement or :he Export Company with the purpose 
of effect or monopolizing commerce in violation of 
section 2 or restraining commerce in violation of
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section 1, S_i United States v. Minnesota Mining 
and Mfg. Co., auora ac 965.

In Minnesota. Mining and Mfg. Co., Judge Wyznaski points out chat 

every successful export company inevitably affects adversely the foreign 

commerce of those not in the joint action, but "[T]he Webb-Pamerene Act 

is an expression of Congressional will that such a restraint shall be permitted. 

Id. Judge Wyzanski held most aspects of the Export Agreement in Minnesota 

Mining and Mfg. to fall within the purpose and scope of the Act:

Vet it is said that'the arrangement at bar goes far 
beyond an ordinary Webb-Pomer.ene corporation. But 
surely the 1913 Coogressioaal policy of promoting export 
corporations contemplated many of the features at which 
the 1950 Department of Justice looks askance. The 
recruitment oi four-fifths of an industry into one export 
unit was foreseen by Congress, 53 Cong. Rec. 13533; 
^ C QQ g* Rftc- 3533-3584. The assignment of stock in 
an export association according to quotas, if not foreseen, 
has at least been silently acquiesced in. Federal Trade 
Commission Annual Report for 1939 at p. 149; "NEC 
Mono. No. 6, pp. 141, 238. There may have been no 
similar Congressional prevision or approval of the firm 
commitments of members to use the unit as their exclu 
sive foreign outlet, the refusal of the unit to handle the 
exports of American competitors, the determination of 
what quotas and at what prices each member should 
supply products to the unit, the fixing of re-sale prices 
at which the unit's foreign distributors should sell and 
the limitation of distributors to handling products of the 
members. Nonetheless, these^re ^U such aormai 
f ea cor esof^any^iqintenterp rise and usually jo essential 
to its jtability and to areveating its members from 
taking individual 3eliishad.vantage -af the knowledge and 
opportunities that have_come :o them as a. group that, 
absent special circumstances revealing their unfairness 
or oppressive character in a particular ^ecting, they 
are not• 3ut_s ide_the_lieense granteoVby ehe^ Webb^Pomerene 
Act. (Emphasis supplied.)

5/ This analysis suggests that even u the terms of an agreement are ;aur.c 
s.ot be conssirute aer se violations, if rhe purpose or eiiect is to monopolize 
or restrain commerce, Sherman Act violations can be established.
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With regard to the manufacturer's agreement not to withdraw from 

the gr=up ar at least not to export independently at any dirfe before 1966, the 

court found the period ''unreasonably long and [not] supported as a device 

necessary :o achieve stability. " Id. Concluding that the provision must be 

replaced by a reasonable withdrawal allowance, the court held;

Tafcdng into account the length of time the 
Export Company has already functioned and the 
changed situation which the decree in this case 
will effectuate, this Court determines that here- 

- after a reasonable provision would be one which
allowed a member to withdraw within Z years of the 
effective date of the decree of this Court or at any 
time thereafter upon giving 1 year's written notice. 
Id. at 966.

Thus in the two cases where the issue of restrictive withdrawal pro 

vision* has been examined* lengthy withdrawal requirements have been held
i/

violirive of the Shertnan Act. In Minnesota Mining and Mfg.. a period of one 

to two years ma railed 13 a reasonable alternative. In both Phosphite Sxaort 

and Minnesota M'^^g and Mfg. . however, the export companies had bees 

operating for a number of years *nli *»"* presxtmaly achieved stability. 

Accordingly, it appears that the Commission and the court would find a five- 

year membership requirement reasonable during the developmental stages of 

in Export Company. Once some degree of stability is achieved, the period 

should be reduced to one to two years.

Tliere does aot appear to be any antitrust violation where each manu 

facturer agrees not to sell its products independently in competition with the 

Xxport Company. The court in Minnesota Miaing acd M:'g. specifically held that:

^J In FHosgr.a'e Zx3Q" Aga'^ suara. the Commission only suggested tha: the 
resolution violated the Sherman Act.
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"firm commitments of the members to use the unit 
as their exclusive foreign outlet "[is a]' : normal 
feature of any joint enterprise and usually so 
essential to its stability . . . that absent special 
circumstances revealing their unfairness or op 
pressive character in a particular setting, they are 
not outside the license granted by the Webb-Pomerene 
Act. " United Staces v. Minnesota Mining and Mig. suisra 
at 95.

It is unlawful, however, to enter into agreements of any kind which prohibit 

association members from selling to domestic exporters in competition with 

the association. IB Pacific Forest Industries, reported in a footnote at 40 

F. T,C. 843 (1940) the Commission made the following recommendation fa* 

the readjustment of the association's business:

"1. That Pacific Forest Industries shall not by its 
by-laws, contracts with other members, or 
associate members, or otherwise, prohibit its 
members from selling plywood directly to American 
exporters."

See also Paosphate Export Association suora; United. States v. United States 

Alkali Export Association, 96 F. Supp. 59 (S.D. N.Y. 1949) (where the 

Commission suggested that it would be unlawful to enter into an agreement 

of any kind whereby the Association attempts to control any of the terms or 

conditions of sale by its members with the United States.)

CONCLUSION

It is permissable for members to agree not to withdraw from :he 

Export Company or at least not to export independently so long as the period 

of :ime is reasonable. -Prior cases indicate tha: a period of one to two years 

would clearly: be acceptable and that a period of ten to twenty years would no:. 

Further, it appears that a newly created Export Company will be accorded 

greater flexibility concerning withdrawal requirements so that it can achieve 

stability. Any agreement not to sell within the United States, including to 

ccmpecing exporters, would-violate the Sherman Act,
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APPENDIX C

The following Questionnaire was used in analyzing the characteristic? 
of Export Management Companies, their views on future erase 
problems and potentials, and their strategy for future growth.

The percentage of total respondents checking each answer is provided 
for those interested in more detailed information than provided by 
the analysis in Part IV.
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APPENDIX C °««
OMB «1-57«OW

UNITED STATES 
DEPARTMENT OF COMMERCE

Survey of Export Management
Companies on the

Export Trading Company
Concept

t MAY ASSOCIATES 1377 

'845 W«mut Strttt PltUawonu. PA 19103
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Plnw tin vow muor aroouct lifwi and tn» 
my zone-tout! to your mnua. talcs »oium«?

"(The responses sho-wed that 63% of 
chd respondents c once strayed their 
ei£orta oa High Technology product*. 
5e« Asp*aciac for de&niciaa 
Technology ;ii<siiicatioa. )

5. Tin following <* a lin of «oorttnq function*, 
mvx tnt on« you prowidt for your ciitfrtS.

HOW many aroduet lin« or oroduci "families" (i.«.. 
macnin* toon, ittetronic CDmean«nts. cannruction 

i. rtcJ do you nanOI* m tout 7

U, 3?,

• « Z3. 77.

«r*gi, wn«t wouW out dwcfib* vour Mo 
?

R • a oondeot a 
.077« an armuhly n «n mport agtm working on

6 2% >ct Pnm"r>)Y *> m «xport dmnbuw, buying 
goodt on own account and marking th*n up in

31% wbmrmallv m both at tn« abora

What B«ranue> of your annual rwtfiu* currvfrtty
came* from tn« following dttgonti? HOW do you
mintt oin will enanot in tnt nan fiv* (S) ywn?

Thai r««poo«e9 3faoTv*-d tfa»t mort
EMC 'a function priaaarily »fl exporters,

Informal pariodtc rtflora
on markat eandroon»

Periodic f worn on
axrwTOTvrt mo-m

Periodic rtocrej on iww
product *0o.icaaom

Saw* format rmwch

Training «rtd insmtcnng
foojiijn jffa) network in
WBlieatMiM of «• araduet

O.^ oping and maintain-
ing eamaet wnh major
omonwn *•»••? ad

Con>t9.idating ordan to dH
company front xawni onr*

<awing divma «wara of
imp-indinq imoort oontroH,
tariff Inenua.-, or ochar

foraign marten
Awrning woo-i-n BD if
rang* for licarainq or joint
mamrfaeninng crfom m

tn baing elOMd to im-
pomof 4M Broduct
O.m.oeing markanng
and al«i ftratagy in
martaTQ
EnaWlihing pricing 
-»«>.«¥
Tramlaang bmenum.

Riana at aumrt manaoar't
•UQMRM

TnuttUrini bracKum. 
manual) and other doeu- 
ntana n manufactunr'!
•KpHTtM

Arranging for ill C1.F.
Quota* in rwoonM to 
inquifi.w front abroad

Arranginf for ghviwal
mavamam at goodi from
factory or from ooft of
txn to forvtajn cuitoiTMn

Handling »U raiatiant witfi
tontq* fr*t<int fonn-ardw^ 
for praoar doeumMnanon

33.8% 43.6ft 17.6"a

39. Z «J. 5 20.3

26. 3 43.7 29.6
7.5 Z3.4 64. Z

60.9 39.1

97.5 2.5

35.1 28.4 36.5

35.2 49.3 15.5

12.0 36.0 52.0

84. 6 -14*1 1.3

S7.2 9.0 3.3

39.2 29.7 3UI

13.0 24,6 62.3

98. 7 L 3

94.9 2.6 2.6

91.0 3.8 5.1
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H»r*¥ ' 1 9. Tht following n * list sf oirnr mumatiort*! Qui.ntu

?.ifuiin your own fmont 
ferwaroinq

Advising on. or srranoing
for. jll upon paocing ind
markating

Cansolioatino intomtrra 
mamas witn produca of
omar mamifacturari for 
lowar fraiom: cora

loads in your own nama

Aaunu ill ragomifaillty
tut dtfnvrv of goad*

Manufacturing of goods 
younait tor ixpon

Arranging (or inturanca

Acting ti insuranc. .gam
on . commissjon own

Arranging int uniting of 
produca through otarsaas
distributors

Arranging tna MmricinfOf
products by your firm

Arranging OM sarvicingHf 
products fry manufacturar

24

36

41.

.67.

.1

9

37.3

an. o

10.

39.

S

7

U.3

77. 3

20.6

19. 4

IS. 97.

10.

27.

29.

S.

7.

7.

.3.

12.

25.

1

0

3

1

0

1

8

0

4

•U.3

nructuras your woeiiars may 9a using in •doition to

your own tarvicax. what arooomon of your uiaoliars 

3 9«4,. usa Men of tna following?

3.

i .'
i

3 1

Olraet axporrjng by tfta nrm

31. 1 ;' ......m. '

33.

6.

32.

2.

84.

3

3

5

6

9

10.7

54.

38.

0

3

izzzr (*m*M
10. What is your currant Ixoc

Most
Usa

07. 
tO. 37.

07.

07.

Soma
^
26 
38

32

3.

ta

.77. 

.27.

37.

57.

Faw
Ufa.

73. 37. 
•51. 57.

67. 27.

91.37.

rt mat yoluma? If iDOlicsbta.
induoa in your noon ults woluma ulas ganararM ov 
licaming aoraamwm your Cdmoany ftas xrrangad for

aoaiar.

Uialar O million

S3 -SS million

a - S10 million 

S10-S20 million

CO - 550 nollion

araraomdnon

11. Mow do your salas comeai
19707

57.5%
16.3%
12.57. 
10. 07.
3.8%

0%

a«rrm wnat <**•> Man in "

In tn.nking wout v°ur dnnti. on th« vttnqt. wno it 
artmtrny rtsoantiolt for tmttttninq 9w ovtnMi 
.twKiitirM) nratfoy m ticn country m tht following

* 1970 5.2%

•bout mt air* U, 7ft

UP 50 - 100% Jinw 1970 33» 8^

uo 100 -300% tina 1870 ^9. 97«

A*

r>TC

fru

Oit

7

3

(•nntnq Stratagv 3

•mmioiKl Strategy -
2
2 

•nbutuxj Straagy

37.
.9
.6
.6

How many manur.crur«n or mo

On iwcragt. now fnteft of
-w co vou iinola'

«a &

-.

53.3% 42.3ft
75.3 20.8
62.3 34.6
90.9 6.5

oli«n do you rtandlt
b 25

OOncr't IKOOR OUf>-

Undar 25% 2 1. 4?a

Undw 50% 5.

Urwtf 75% '-Q -

"*

07»

i

12. Ignoring itu •rfmof mftaiion. wnat would you
eqMCt your Wtf !•*« TO M ov 19807

tboui vm mm* n today

jo SO - 100% from toasv'i iMd

up 100 - 300% from today'. l«v«

up o*«r 300% rrom today 'i law«l 

13. Mow cyclical *rf your UIM? "^11 n. low -n
oncriOst your tai*. tranqi ovtr nt aut :tn

fluetuanng wtdrtv 5. 97*

fluctuating 20. 37«

modMt«v nabit +9,4%

11.47.
67.17.
15.27.
6.37.

•oulo you
v.sn>

Uno*r 100% 52.97*

52-624 0-79-40
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Uiintj iimuji rtveinut* from sntft domtnte *na imar- 
national «u«s a ait indication of un. cauld you •«>• 
matt wflai pcremaqa of your uopncn fall witnm m* 
following catKjonw?

Tb,* majority of tha rsspondeats 
indicated that the bulk of &eir client*

Caulq you nMCifv ma importanca mat :n« -'oiiow 
facun haw on daatiing itn flto-jrtonic martttu 
wn«en you eancantrau your WM »tfom:

had under 525 million is both domes 
tic ud intersa^onal sales volume.

IS. Could you aieese indicitt me importance, in terms of
aereentage contribution to tales, mat tne follQwinq
market areas MaV'in your annual ales volwne?

Rank Order of
Marfcet Aegioas
by S^ids l£apor-
taace.

Latia America 1 
Europe 2
Alia (except Juan) 3
Middle Ei.t 4
Japan 5
Africa 6
Canada 7
Eastera Europe 8

•

1 B. Wrtat do you feel your ootential for .xoort growttl ii
in aacn of mesa market! in tne next five yean?

Sood Anrrew foor

Eurooe 37.3% 40.57. 2U 67.

Eastern eww 14.9 17.9 67.2

«M 38.9 3i.l 25.0

MMdleEflt 65.3 26.7 8.0
Asia lacam JaBanl 38.7 53.3 S. 0

Jao." 30.3 32.0 36.3

Latin America 48.7 40.8 10.5
Canaoa 15.6 3L 1 iZ. 2

Knowledge of market area 73.1 25.6 L3

Ir.^nuntry busineo contm 67.9 26.9 5.1

Recatrneneea of locator ' 
ernmem to U i buainess 28.3 50.7 20.5

Marur naUi wrdi product
»«e 76.7 21.9 1.4

JHermudumerytororadua 41.2 45.6 13.2

Conipemm arwiromneeR from 
other a>pontnden 29.3 56.0 14.7

Camoetiuve aBeironrilem rrorn
rrwufecuiren ~ 36.6 53.5 7.9

18. Pleeie estimate tfte numoer of luoalien you ha»e added, 
lost, or souont in a ryoical. average veer using me oau 
five yean as a Msa oeriod.

Numoer of SuooJfen

Me. suppliers added . batween 1 i. 5

Current lupptlen toet |( ——— rrrrn

New ewpotien courted or ——————
mem

19. How imoortam are aacrt of tne following wureei in
DTOvioing you witn leads on aotefttial new noon
tuotuieri?

Very Some
lmoon> Imoorf Unim-

- irrt anc» aortant

(iurwneeBtonwn 41.37. 37.57. 21.37.

Deoanmom- of Commerce 17.7 45.6 26.7

Profesvonel coUeaouee 14.7 *6 - 7 38- 7

Own irmafionion 91. 1 g. 9

Ovenea market intelligence 54.5 32.5 13.0
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20. What is mt ouration of your tuooiiar contnca on 
avtragv?

21. What i mt avtrtoa itngtn of tin* a tuo&itr maintains 
» 'ttationtmo witn youf firm?

between i to 10 years

~. Wh«n ttjoeriiwj C«IM to txoon through your firm, what 
ixoort icrora ao jnsy ta««?

5(00. oporttng 4. 7% 3L 3% . 64. 1

with anotnar firm 15.4 =3.1

37.1 30. 0

Invoo in manufacturing 
catwbriity ttoroad

Ixaom tftrewoti

12.7 
, , *

6.9

38.1

87.3

49.2

24.1

21.5

57.1

44.6

69.0

23. Wh« do you tnink th* r«uora an for nan of your 
tuoo>ian tndinq tn ixoorcnQ rtutiorariio with your 
firm' (Pint* nrrft &y ordw of omtffmq. 9*»ang a 
"1" bnidt the rtaton mon oftm occurring, i "7" 
baiHjt m« next most frtgumt, and » form.}

Scppliar believes be can achiev* 
greater oarket penetration .1
j-.opiier b«Uev«3 he etn accomoUafa. 
•ae e»ort ftiaction less axoenaivwly 
per unit coct " 2
Supplier 
inifket

your

to control the foreign

i to export la geographic 
sa does not handle 4

On jv»r»ot. it wnat i»v«( of export »« volunw don a 
(ueoiivr :tno » Tirminan tm rtMnontmo wttn you?

Uader Sigp.QQC S100. OQO-S2QO. OOP
"?a ' 7%

S200 ,-000-5500.000 5500, 000 -SI =u

25. What JOaeific proonms or irto* do you cnmK it would 
akt to ratam a lupoiiar who has txoartcncao 9006 tx- 
port growth witn in your firm? [Jn uo TO * tuggtsttont.

1. deyelgoing better/efoge- ^Lfa^ -•i

2. showing coatinup'a.a sales growth. 

1 devejloTag-e3t_o£ itrsnger e?cg^i\-OT.

t joint pa.rdei'pation wita ^^-^i^q^aTer

26. Ar« than jny ntot trie U^. Govvmmam coulfl nkt 
to •neaunoi longir rwiationsriid batwtao wociiari 
and EMCi?

I) public education t-xaon±a% it role of EMC

21 le

31 flnarH^l aid to EMC's it ciieasa

27. How willing- art you w towar your profit manjint in 
rarum for tooetr-tarm eontrtcn?

20. 0% Vary willing 12. 0?£ariwwl*t raiueam 

44-0% 5«t»w^wiUi^24.07<v.rr ra*uct»m .

28. Rtnizing out you faoa diffarvm oamoatitora in diffar- 
tm marfciti. on baiana. how would you ratdt tt* 
foilowing as comoatrtort? Gi«« ratings of 1 to 7 wnft 
-1-ftamgw.s

Multisa.tie.-al »rporatioji 2 
Large foreign g«a«r*l tr»din« 
compAnies * 3 
tt.S. small a_ad medi-czn size 
manufacturer 4 
Other U.S. eaport rsanagesaent 
cosipuies 5 
Other ioreign esoort tnanagemeat 
eomoarqea ' 6 

) ex-
29. It 'i fraouantlv'ja* Owt I

an in aouM basis with for«ign s*oorttn. To what tx- 
tarn do you agrw witn tnn tatimtm?

30. 3% Stranqty *«rtt Zl. l%SorMwnat disagn* 

39. 5% Somawhatagrw 9. 2%trongry di»grM
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30. Ta mt txiint vat you t*t for*ign txoorrtn « an
aovvnaoi. wnien of ;nc following facion do you rnl 
ir* imocram tn giving tn«« a comottmv* «ag» cv«r 
U.S. 9xcort*»?

KnowMoaolmarkatuaa 31.0?. 39.47. 29.07.
Comoanv ownad ovanaal

36.3 42.6 20.6

91.7 5.6 2.8

75.4 17.4 7.2

34.9 15.1

36.2 37.7

upport in markatjng 

f avonala avauabilrty

Pma ofOiair good. 
Qualrcy of tnair good)

62.0 31.0
11.9 33.8

26.1

7.0 

49.3

31. Wat oo you faal ma eomoatniva petition of US. 
azeortan in ganaral will ba in f rwa yaari? 
Q«.-n. 33.3% 
Q boaar 29. 27.

32. To vwnat .xttm do you faai tnat ma following ara j
faelon wnien rtava irmibitad cna davatoomam of i
your company? (Greta your choical |

Ta. T«. T». Tat !
vw CiMiia -l*art. Ta. Vwv :

fartam t*mm tztmm txnm fatam j

23. 2% U. 6% 21. 7% 18. 37. 24. 6% i 

Cono<cio»al 17 .1 3.5 20.0 22.9 31.4 j

0.0 18.6 25.7 20.0 15.7 
L5 17.6 20.6 22.1 38.2 i

U.S. 
ram 
raguiatiorB

Vwy 
Lira* 

EaMffl i>nmt fa^nt

hoganrty of U A

i. 37. 12. 07. 

22.7 25.3 33.3 9.3 9.3

5.4 18.9 43.9 17.6 12.2

6.3 24.3 28,4 21.6 18.9
"go it aiona"

oocumantation/ 1.4 6.9 25.0 33.9 27.3

__ 37.3 29.7 14.9 10.3 4.3
Finding. traMng
and holdingOUU- 5.4 14.2 28.4 17.6 32.4
fladnafl

Difficulty in ioea-
On, n..upplin 9.5 13.5 37.8 27.0 12.2
Difficulty in da* 9.5 13.9 24.3 16.2 31.1 
ing with upplian

D»aropingadaq<iata 6.8 20. 3 3H 2L, 6 20.3 
toman dtnruMtfen

Inability to tntar or

TO eomrol tarma or
«ndr»,no>»l. 4.8 4.8 15.9 27.0-47.6
taauUS.
Inability to .mar or 
«nforea.n .giaa

4.9 8.2 4.9 23.0 59.0

2.9 10.1 15.9 21.7 49.3

14. 5 7.2 11.6 36.2 30.4 !
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33. Mow o*ten ao you orestmfy u» or navt used in recent 
. ¥»if» me following to win witn your financial requirt-

How int«ri«*d ar« you m ooaning ownaai taMi

So.!*1. 18.27. 2S.87»
77.6 17.2 5,2
33.5 5.3 5.3

irt vou cuaiifitd it t DISC?

C Ye. Q No 
45.37* 54.77«

ReaM descriM your eufrent exporting operations in
;trmt of tnt numoer of indivrtuali who wort for you
or 'tprtsent you m iacn category.
The average £M.C operates through a 
small (under 25 people) U.S. sales 
office, using a network of exclusive 
and general distributors supplemented 
by occasional trips abroad on the part 
of U.S. staif.

36. From a surety busmen nindooint. wmcn marketing 
:ac:ic would you oraftr ?

» 2 iff tnabliift your own owtneaa »l« orfieaa

67. 97a 9»ographio dwwfiation throuqh foratgn aq«TO

27. Mow mucn ao tM following r«ora*tni faeton mar

Lmtt

19.47. 69.4%
Unnatte tales 27. 5 40. 6 31. 9
Narrow oroduct tine 29.4 45.6 25.0

Manoow* j.ailetP'iTv 36. 3 38. 2 25. 0

insufficient caoital -"• ? 29* * **• ^

>3%

Liw« 367,

How much voiuma twould you nt«d in a martn oafort 
you would warn to ootn a talts o^ica?

The majorirr indicated between S500, 000 
$1 million in sales in the market.
Could you rank (witn "t" being firn cnoictl Qi* >m- 
Domnca of ma following f acton in eauimg you to 
cfloosa particular prodxict linn?

Line has high 
areas where

ootential in geographic 
t£a una is currently activ 

Personal expertise in the product Ua»
Line has high potential in aew geo- 
zrapnic areas where the film aesires 
So ejQMuid
S&if knowledge of product 
Low competition in the p roduct i^

Rank (witn "1" tMtng tnt tint cfwica) tne imaortane* - 
of tnt following facurt in avbng you «" *^> * 
product line in i martttt?
Lose exclusivity in a market region
Failure to be competitive with similar
products '
product sales don't grow
Ma-oufactur*r fails to fulfill orders 
Manufacturers decision to stop ex 
porting

42. Whtrt Oo you txptci tft« maiontv of your futurt ul« 
grawtn to coma from? AanK m orotr. witn "1" being 
tnt mo« lihtiy.

1
2

3
4
5

a oiitting markai areat wnft current 
D. bur wMdar and benir diitritaunan L 

rvtttm.

Expand aaognotitcally rnto new marhet areas
with current producn. ^

Qivmiry product mix m eummt geograpnic arui.

Oivenrfv botft oroduct m» ind geogrepnie ireai. 

Oivtrtrfv tne firm inro earnrttmtnary *tmur« 5 
tucti « freignt forwaraing. insurance, tic.
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43. Do vau do any a* tnt following m your arvwm ootra- 
tiorn? in tnt *uturt, would you uriouily csnwaw Bomj 
any u a mtam of ixsanaino vour Suiintu?

«r of Percentage iadicatia.g
3.e spocdeata ] j -jrare j 

____Dqiag____!~Untika<v i

Return
would Dt unfnoraer*

Somewhat Not

60.6% 27.3% 12.1%

ntrwork of partm

Construction of 
r*fia 

• of
produea

If IfoMtod, pur.

! j 43.5-7J 27.9?<{ 23. 5S
'! ! I I

kite

i«ll Owprocuea
O* ttWM <rWRUf*l

i requiring 
l tub- 

contracting and

s
7

1

21

11

S

10

3

72.6

70.3

73.0

26.3

48.5

53.7

*7.8

59.2

17.8 | 9.6

17.6

14.9

43.7

42.6

26.9

33.3

23.7

12.2

12.2

29.6

8.8

19.4

18.3

17.1

•U. For tro« oo«nuont «DQV* tnit you would b* uniikaty 
a undarnkv. now imoonant tn th« following facton 
m auunq you to »"• a n*9*iw« imxuoa or o«ei*ion?

12.7%

i 29.1%
j

|
! 10.9%

45. At tnt Chit* Sxtcutivt and ownaoi mawnty owntf o* 
your tnt*rgn». trit 90*11 and futdirt of :nt tmtrenit 
art a rtttacrion of your own goal* and ueirttiom. What 
would Otn describe your own go*lt rautiv* to tnt 
futurt of your ousmni?

Crwt* a good nmncard of living for yoururf
and youf fallow OWTMTI ytwi^VM'.

Crtstt •ouity for yourMtf and family by imnt-
tn«nt of "profra" to raka aOmntBoa of growtn
ooporturmm wfiil* mmirrtaintng a batanct wrtti
a "eomfortafal*" annual payout.

C/Mti •ouitv poinion of maximum proportion!
to tM nulixtd at uriM futura tun*. t*v ovyond
10-15 y-n.

CTMI* a firm dw will b« a m*ior forct in inttr- 
_ .„ nartionM trad* wrueti will ta inftuarnwl Hi ttM 

* * * '« d«««k>orfMm of axporo in the futurt.

46. Plan* indkatt tht owntnmp panam of your firm u 
follows:

24.3% «n<Uown.r

3L. 1% ""* °'"'fwr w*t(l mor* 1*iail Si*
39. 2% ^"* tn*0 "*• innrMa own total

2. 7% Fiv* to ttn o

1* 4% Mor* than n
!•*% !»«,

Wcm n BMCUlii* 
in nwrktnnq

Unamimv irnaitd 
to ounqinq OMmion*

L«cJi of aDial to
lecsmnliin mit

No OBin to m»l
H/OI aoi»

69.47« 20.8% 9.7%

41.4 . 37.1 21.4

40.3 31.3 28.4

50.7 2-9.0 20.3

IS. 27. ! 
' 10.1% i

L3% .

•18. 2o yoi
sl"°"

32.1% '

U. 57. i

47. Appro •tmataty now largt an cquitv caoitai bast u 
oommmtd to tn« Ounrwu?

27.3% Jnd.rSlQO.aOO 

45. 6% >1 00,000 to 5500,000

S500.000 to SI million

SI million to SS million

SS million to SI Q million 

$1 0 million

33^ ifll,
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ADOroxiftuttiv now rthicfl tstirnai financing <t mil- 50. Pfts» >ndto» your avenge Drttax rttum on «i«.

101* to your oui.ntw n o«"oo» of o«ic ••*«? U(--f ^ j^^ 7^ 15% . 20% U,T%

^<a w<e TWI cqurry «o«* • ,« j,^ _ ^Q^ 30. 77o 20% — 25% 2, 7wo

J-5t,»».«um,««.»i 53.57. 10%-i« 14.77. 0..2W 2 .7»,
3 - 8 nm« MUICV aoiol < -or 

0»«f 9 nmn 5 t g^i
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AHN, KWON & CO
C. f. O. IOX 9«2« 0*«WOO C1«TI*

CC9Uk. <0<*CA CMOOMO; KU. 9KOU

September 17 , 1979

Mr. Max I. Stucker 
Arthur Anderson s Co. 
69 West Washington Street 
Chicago, Illinois 60602 
U. S. A.

Dear Mr. Stucker.

In accordance with your request as per your telex 
dated September 5, 1979, we present in the accompanying 
Appendix relevant information on the Korean general trad 
ing company system, particularly those relating to Korean 
trading companies operating abroad. Based on the enclosed 
detailed information, we present hereunder our general 
comments to your specific questions:

1. How successful have these companies been in their effort 
to develop foreign markets?

The rates of increases in export operations of these 
companies in 1976, 1977 and 1978 which are 102%, 93.54 
and 22.4%, respectively, indicate a tremendous-- boost 
to the ijovernment's export drive especially in 1976 and 
1977. The lower rate of increase in 1978 seems to indi 
cate a more realistic rate of growth considering the 
present worldwide economic crisis.

2. What are the major operating features of these companies 
and in what ways has the government let its support to 
these private traders?

Pages 1 to 2 of the Appendix describes the genera.", 
features of the Korean general trading company system, 
its major policies and operating requirements. The major 
policies of the government offers advantages in terms of 
continued government financial support, relaxation of 
government restrictions, and a more efficient administ 
ration of exDort transactions.
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Do these companies offer any special inducements
such as attractive export financing, discounts, priority
shipping, etc.?

The special inducements extended by the government 
to general trading companies can reasonably justify a 
more attractive export financing and a faster processing 
of export shipments .

Does the government offer any special inducements to the 
companies such as reduced taxes?

The Major inducements of the government for the 
operation of general trading companies are listed on 
page 3 to 4 of the Appendix,

We hope the accompanying information would adequately 
meet your request. Please write us if you need any addi 
tional information.

Very truly yours ,
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RELEVANT INFORMATION ON 
THE KOREAN GENERAl, TRADING COMPANY SYSTEM

A. General Background

In 1975, the Korean Government introduced the general 
trading company system with the main objectives of avoid 
ing certain weaknesses described hereunder encountered 
in carrying out the export program and ensuring the 
continued rapid growth of exports.

1. Inability of the small exporters to undertake speci 
alized international marketing

2. Uneconomical small volumes in units of export by the 
individual exporters

3. Ineffective performance of direct exports by small 
manufacturers

4. Instability of the financial position of individual 
exporters

5. Ineffectiveness of the Government's supports

The major policies of the new system are primarily as 
following:

1. To induce the individual small exporters to form into 
a larger unit - general trading company and, if 
possible, separate the manufacturers fro= direct 
exporters.

2. To assist the general trading companies to specialize 
in international marketing

3. To support them with the necessary financial and 
administrative benefits.

4. to relax the rigid regulations on their overseas 
operations

E. Operating Requirements

The government prescribed a set of requirements which 
each company should meet to be able to continue operations 
as a general trading company:
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The key points of the requirements involve each 
company's financial position, total export amount and 
export amount by item, and number of overseas branches and 
agents. The details of the requirements which have under 
gone revisions from 1975 to 1979 are as follows:

1975 1977

1. Paid in Capital should 
be over

2. Total exports should 
be over

U$ 2 million U$ 4 million

50 million 150 million

3. Number of items exported, 
each item involving 
over US1 million, 
should be over

4. Number of countries
products were exported 
to, each country involv 
ing over U$l million, 
should be over

5. Number of overseas 
branch

6. Capital stock should be 
open to the public for 
sale

7. Export to strategic
areas should be over

1979

2% of the total 
Korean export of 
the previous year

7 10 5

10 20 HA

10 20 * 20 *

NA Required Required

NA 1. Actual export NA 
Middle East:

15%
Middle and 
South America:

3% 
Africa : 3%

2. Branches and 
agents: 
2 branches or 
agents in each 
of the above 
areas.

Although there are more than 2 branches and agents each in the U. S. 
and Japan, there are counted only as 2 branches and agents.
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C. Existing General Trading Companies

Eleven (11) companies were designated as general 
trading companies in 1975 and 1976 and 13 companies 
in 1977 and 1978. During 1979, 12 of these general 
trading companies have continued operations. Table 1 
of this Appendix presents pertinent information for 
each of these 12 companies. All 12 are leading 
privately owned companies each having over 20 over 
seas branches and many local affiliated companies, 
except for Korea Trading International Inc. (KTI), KTI 
was specially established by the Korean Traders Associ 
ation for the purpose of exporting products made by 
many small and medium manufacturers. It is exempted 
from the requirements mentioned earlier and is desig 
nated to operate as a general trading company as part 
of the government's export strategy.

The total number of overseas branches and agents 
has increased from 142 in 1975 to 302 in 1979 around 
all the world, of which about 25% are in Asia, 19% in 
Middle East, 18% in Europe, 17% in North America, 9% 
in Middle Europe and South America and 11% in Africa.

D. Status of Export Operations

The total export of general trading companies 
amounted to US?832 million in 1975, which was 16.4% of 
the total Korea exports. It, thereafter, increased by 
102%, 93.5% and 22.4% for 1976, 1977 and 1978 respectively 
1978 exports reached US$3,985 million, 31.3% of the total 
Korea exports.

About 25% of the total export of the general trading 
companies are for Asia including Japan, 38% for North 
America and 29% for Europe and Middle East areas.

Table 2 of this Appendix shows the export amounts 
of the general trading companies, including Yulsan 
Industrial Co., Ltd. which discontinued ooerations in 
1979.

E. Inducement of the Government

The general trading companies have developed so far 
with the active support of tr.e Government in various 
aspects. The major inducements from the Government are 
as follows:
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Trade administration

o Preferential support in international bidding compe 
tition for over 500 thousand dollars

o Relaxation of regulations on the importation of raw 
materials

Financial aspects

o Preferential support of export financing over the 
individual exporters

o Financing for the stock of finished goods 

Exchange regulations

o Increasing the foreign exchange limit of overseas 
branches and agents

o Relaxation of regulations relative to foreign exchange 
transactions of overseas branches and agents.

Tax Benefits

There are no special inducements in tax aspects 
specifically for the general trading companies. .They 
enjoy the same tax benefits which are generally given 
to individual exporters as follows:

o Deferment of taxation on allowance for loss from
export, overseas market exploitation and price decr 
ease of exportable goods

o Treatment of accelerated depreciation as a deductible 
expense

o Application of zero Value Added Tax rate for the 
exported goods.

o Refund of custom duties on the imported raw materials 
used for exported goods.
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APPENDIX

Table 2
Export by Individual Comapny 
(in Million U. S. Dollars)

1975 1976 1977 1978
Korea Trading International

Inc.
ICC Coproration 
Kuinho s Co. , Inc. 
Dae Woo Industrial Co., Ltd. 
Bando Sangsa Co., Ltd. 
Sam Sung Co., Ltd. 
Samhwa Co., Ltd. 
Sun Kyung Ltd. 
Ssang Yong Corporation 
Hanil Synthetic Fiber Ind.

Co., Ltd.
Hyundai Corporation 
Hyosung Corporation 
Yulsan Industrial'Co., Ltd.

Total

Increase Rate to the 
Previous Years

% of the Total Export 
Total Korea- Export

$ 11
63
32

161
31

223
27
55

125

66
-

34
-

.9

.7

.3

.0

.1

.2

.9

.8

.4

.2

.1

$ 18
197
98

301
134
355
105
114
140

104
-

112
-

.1 $

.1

.9

.3

.4

.0

.3

.1

.9

.3

.7

24
328
204
501
211
506
212
246
175

158
319
199
165

.5 $

.2

.1

.2

.7

.9

.9

.7

.5

.3

.8

.4

.8

31.3
472.3
256.0
705.8
329.6
439.4
260.6
283.4
264.5

188.3
259.7
337.8
156.0

$ 832.6 $1,682.1 $ 3,255.0 $ 3,984.7

102.0% 93.5% 22.4%
16.4% 21.8% 32.4% 31.3%

$5,081.0 $7,715.1 $10,046.5 $12,710.6
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Septsnber 24, 1979

I The Honorable Adlai E. Stavensan 
Chairman, Subcommittee on
International Finance 

Committee on Banking, Housing,
and Urban Affairs 

United States Senate 
Washington, D. C. 20510

re: September 1979 Searings by the 
Subcommittee on International 
Finance on S.86^. S.1^99. and S.1563.

Dear Senator Stevenson:

The Electronic Industries Association (EIA) requests that this lettsr 
be made part of the record on these hearings. We applaud che spirit that 
lies behind the introduction of the several bills under consideration by 
the Subcommittee. The U.S. antitrust laws havi, in our Judgment, inhibited 
and do inhibit the development of U.S.-based international trading organi 
sations chat are appropriate both to tne diversity and potential Ccr 
expansion in this country's foreign trade and to the beneift of our naiional- 
economy.

We have several constructive suggestions which, if incorporated into 
the proposed legislation, vould provide mech^nisas -or successful Joint 
venture into the world marketplace by U.S. manufacturers of high-technology 
r-roducts. While departing from the ir*ng era of constraint, the bills do 
not yet provide enough relaxation to attract u^v-to—export electronic com 
panies co enlist, nor tn offer already-successful exporters cf electronics 
a mechanism for realizing more or larger transactions overseas.

The export p^.rioraance of tin* U-i. electronic industries IE testimony 
enough to ElA's interest in and our members' connnitmeat tt. the -sxpcrtation 
of American goods: some 25 ptrcent or $13.3 billion of U.S. electronics 
production is exported from this country. That these volumes couid be 
further increased through improvements in U.S. legal institutions, we have 
no doubt.

S.864, The Export Trade Association Act of 1979
and 

S.1499, The Export Trade Activities Act_______

By their nature, the markets for electronic products render Webb- 
Pomerene associations unattractive to manufacturers in the electronic In 
dustries. The actitrusr relief proposed in 5.864 and S.1499 would accom 
plish little in changing this long-standing perception. Hence, while Eli 
applauds these bills as a manifestation of Congressional desire to remove 
nationally damaging and unnecessary restraints on U.S. exporter*, we feel 
it incumbent upon us to state our judgment that these bills would — If 
legislated — improve only marginally the international marketing capabil 
ities of U.S. electronic producers.

ELECTRONIC INDUSTRIES ASSOCIATION • 2001 EYE STREET. N.W. WASHINGTON. D.C. 20006 • (202) 457-4900
7\WC 710422-0148

52-«« 0-79-41
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S.1663. The Export Trading Company Act of 1979

In previous testimony before the Subcommittee, EIA has pointed to the 
competitive effectiveness of Japanese trading companies In penetrating 
world-wide markets for our products. While this bill's proposed antitrust 
exemptions and relief from taxation are commendable, other provisions mit 
igate strongly against the establishment or effectiveness of U.S. export 
trading companies. By way of constructive suggestions, we wish to signal 
as candidate for remedial amendment these features of the present bill:

• By requiring that the benefits which the bill would confer be granted 
solely on the basis of the export of goods and export-related activities, 
the proposed legislation ignores the reality that substantial exporting 
firms must also of necessity frequently become significant importers.

The Import/export trade balances of such firms will neces 
sarily vary from year-to-year, from country-to-country, and 
according to changes in demand for individual items consti 
tuting the firm's product mix. This is especially the case 
where the trading company must. In order, to sell export goods, 
agree to accepting offsets or other quid pro quo imposed by 
the Importing country.

• The strictures against manufacturing on the part of an eligible, export 
trading- company or any member of its controlling group will almost cer 
tainly prevent a building upon the experience, skills and resources of 
this country's already-successful and -aggressive exporters: manufac 
turing companies themselves.

• The stricture which appears. Inter alia through Title I — so as to re 
quire that not Less than 75 percent of the total value of goods and 
services be represented by U.S. Content — simply reinforces the dis 
incentives where it does not render impossible the participation of 
major U.S. exporters in such trading companies.

• The limitations on ownership and the divestiture requirements set forth 
In Sec. 102(c) of the bill are compounding disincentives to the estab 
lishment of trading companies of size or growth potential. Almost cer 
tainly, the thrust of these provisions is to lead to the setting up of 
such companies at levels of squall capitalization and/or undercapitali 
zation.

The track record for such ventures Is not inspiriting, parti 
cularly when the founding parties cannot be related to manu- / 
facturers.

• The reliance upon limited financing by the Export-Import Bank would, 
we fear, be illusory. The merest review of the comparative financial 
strength of representative Japanese trading companies in competitive 
goods will, we suggest, demonstrate our point. Trading companies re 
quire for success highly-leveraged financial operations based upon 
diversified and changing utilization of the many varieties of borrowing 
and lending instruments.
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The stringent limits on total resources to which Exim- 
bank Is subject, when coupled to the limitations con 
tained In the bill, would cause such trading companies 
to turn necessarily to the money markets of the private 
sector. Unfortunately, however, with the antecedents 
and credit-worthiness of such trading companies in doubt, 
the private markets would likely be unwilling to provide 
the requisite funds at reasonable cost.

We remind your Subcommittee that ten percent of all U.S. exports Is In 
the form of electronic products. Even more, in the form of systems built 
into equipment of other classification, is exported as Aircraft, Machine 
Tools» and the like. These, the high—technology products, are among this 
economy's most exportable...in years of feast as well as famine abroad. An 
export development mechanism would do well as to Include, not exclude, the 
makers of products proved exportable.

In conclusion, EIA hopes that these three bills mark the beginning of 
a sustained effort by Congress to relax antitrust constraints in the inter 
est of substantial export expansion. They arrive at a first plateau beyond 
which can now be discerned a pattern of reasonable remedies: effectively 
assisting U.S. firms In competing overseas while still maintaining the 
spirit of competitiveness called for under these laws.

To legislate at this plateau would, however, deflect concern for this 
country's necessary export expansion into an unwarranted and mistaken com 
placency .

Peter F. Mcfeloskey 
President
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STATEMENT OF JACK VALENTI

PRESIDENT OF 

MOTION PICTURE EXPORT ASSOCIATION OF AMERICA, INC.

BEFORE THE

SUBCOMMITTEE ON INTERNATIONAL FINANCE 

SENATE COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS

on

S. 864

The Export Trade Association Act of 1979 

September 17, 1979

I am submitting this statement for the hearings 

record in my capacity as President of the Motion Picture 

Export Association of America, Inc., a Webb-Pomerene Act 

association whose members constitute the major exporters 

of motion pictures and television films from the United 

States to foreign countries. (A list of these companies 

is attached to this statement).

. The Association supports S. 864, the Export Trade 

Association Act of 1979. The member companies' experi 

ence in the export of their products benefitting as they 

do under existing export trade legislation, clearly de 

monstrates the actual and potential value of such legis 

lation to exporters generally. In the thirty-five years 

of the existence of this trade association, the member
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companies have steadily increased the value of their ex 

ports and now return to the United States a net surplus 

each year of six hundred million dollars in our balance 

of payments. It is our considered judgement such a re 

turn would not have been possible without existing legis 

lation. Any expansion of the present law to include 

additional exporters will inevitably help both the United 

States balance of payments situation and the revenue 

potential of those exporters. We heartily endorse S. 864 

for that reason.

While we fully understand the reasons that caused 

Congress to vest the basic jurisdiction over export trade 

associations in the Federal Trade Commission, we believe 

that the Department of Commerce woula be a preferred 

agency to promote a further creation and existence of 

export trade associations.

Under S. 864 the Federal Trade Commission would not 

be prevented from fulfilling its general functions under 

current law, but its activities in respect to export 

trade would be restricted to its time-honored antitrust 

functions. We think it is both logical and appropriate 

that the Commerce Department, which has the basic respon 

sibility for the promotion of exports, be charged with the 

initial encouragement and supervision of export trade 

associations.
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Last year an extensive review of export trade associ 

ations was undertaken by a Presidential Commission for the 

Review of Antitrust policies and was studied in detail by 

an Advisory Panel of business leaders. The Motion Picture 

Export Association and other export association members 

presented their views on the vital need for export trade 

associations at a time when the United States is bleeding 

from trade deficits that least year were up to the $30 

billion mark. We not only elaborated on our experiences 

and the benefits we derive from current law, but pointed 

out that many exporters could derive this necessary 

benefit.

The Business Advisiory Panel members, some of whom 

did not favor the existing law, felt that there was sub 

stantial merit to our position and recommended that the 

antitrust immunity of export trade association should be 

expanded rather than contracted. This recommendation was 

adopted by the Presidential Commission in its final report 

in January 1979 and is embodied in one of the principal 

provisions of S. 864. For this reason, if for no other, 

this legislation is worthy of support. When we consider 

the enormity of the needs of the United States for an 

increase in export, trade, the pending bill is a matter 

of urgent priority.



641

Although we wholeheartedly endorse the basic concepts 

embodied in S. 864, we believe, however, that it can be 

Improved in two respects:

1. The bill does not specifically state that 

the existing body of legal and administra 

tive interpretations of the bill will con- 

. tinue to apply to the law as expanded by 

this proposed modification. The existing 

interpretations provide a. degree of cer 

tainty and clarity in making business Judg 

ments. These interpretations should be 

retained to enable a continuation of con 

fidence in the dictates and mandates of 

the export trade association legislation.

2. Section 13 of the bill calls for a seven 

year study to examine the effect of the 

operation of this legislation on domestic 

competition and on the U.S. trade deficit. 

It also provides that a Presidential Task 

Force shall recommend within that period 

to either continue, revise, or terminate 

the Webb-Pomerence Act. We urge that the 

seven year period should be extended to 

ten years.



642

The reason for an extension is based on our 

experience that it takes five years of oper 

ating under the Act to fully explore its 

value. This means that only those associ 

ations formed within the first two years 

will have acquired the requisite knowledge 

to properly evaluate the benefits derived. 

It is likely to take more than two years 

for a sufficient number of associations to 

have commenced operations to provide the 

data for a meaningful study. We believe 

ten years would better accomplish this pur 

pose. Notwithstanding our comments on this 

point, we feel very strongly that only after 

a study such as is envisioned in Section 13 

of the bill can a proper determination be 

made regarding the continuance or discon 

tinuance of further modification of this 

legislation and existing associations should 

be afforded an opportunity to present their 

views.

Therefore, we would hope that the Committee would in 

clude language in the bill that will improve the bill in 

the two respects we have suggested above.
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Finally, we wish to refer to the one observation of 

the Business Advisory Panel which we consider significant. 

Export trade association legislation, whether existing or 

proposed in the bill under consideration, may not be 

everyone's cup of tea, but for those who utilize it, and 

lor others who potentially could find it helpful, it is 

an important and immensely useful instrument of export 

trading in a world of foreign cartels and foreign govern 

ment monopolies.

MEMBERS 

OF THE 

MOTION PICTURE EXPORT ASSOCIATION OF AMERICA, INC.

Allied Artists International Corporation

Avco Embassy Pictures Overseas Corporation

Buene Vista International, Inc.

Columbia Pictures International Corporation

Metro-Goldwyn-Mayer, Inc.

Paramount Pictures Corporation

Twentieth Century-Fox International Corporation

United Artists Corporation

Universal International Films, Inc.

Warner Bros. International, a division of 
Warner Bros., Inc.
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NATIONAL CONSTRUCTORS ASSOCIATION

SUBMISSION FOR THE RECORD 
SUBCOMMITTEE ON INTERNATIONAL FINANCE 
COMMITTEE ON BANKING, HOUSING £ URBAN AFFAIRS 
UNITED STATES SENATE

September 20, 1979

FORMATION OF U.S. EXPORT TRADE ASSOCIATIONS 

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

The National Constructors Association respectfully submits this statement 

on behalf of the nation's engineering and construction industry involved in 

overseas work.

The National Constructors Association Is composed of fifty of the largest 

American firms engaged In International engineering and construction activities. 

Many of our members are involved In the export of technology and technical data 

in the form of engineering designs and construction plans for large-scale Industrial 

facilities In such fields as power generation, oil refining, chemical processes, 

and steel production. Part of our work includes the specification and often the 

purchasing of machinery, apparatus, and equipment required for those facilities.

The National Constructors Association speaks on behalf of its members who 

are performing foreign work and who are, in many ways, the pathfinders for follow- 

on U.S. markets In developing countries. In many cases, NCA members are the 

first in those nations to develop an industrial infrastructure.
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Engineering and construction projects overseas make up a significant pro 

portion of total U.S. exports. In recent years we have accounted for between 

$15 and $18 billion In overseas contract work with additional sales of at least 

$4.5 billion in manufactured goods that supply our overseas projects. That 

makes us second only to the export of defense equipment In contributing to 

the U.S. trade balance.

This activity probably accounts for well over one million jobs In our 

domestic economy.

However, the share of U.S. exports is In sharp decline. The national 

Constructors Association estimates that between 1976 and 1978, the U.S. 

slipped from first to fourth place in world construction. Of $86 billion 

In Middle East construction awards between 1975 and 1978, only about 10% went 

to U.S. contractors. That is compared to 51% awarded to Western European 

firms and 27% to Far Eastern firms. These figures do not represent an isolated 

trend. They represent our experience in all major foreign markets.

The declining strength of the U.S. export industry could not come at a 

worse time. In 1971, the U.S. posted Its first trade deficit in more than 50 

years. The $2.2 billion deficit In 1971 was a warning of problems to come. 

In 1977 and again In 1978 the U.S. posted annual trade deficits averaging In 

excess of $30 billion. We are running at an even higher rate for 1979. Our 

cumulative trade deficit over a period of thirty-six consecutive months is 

$100 billion.
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Although the U.S. engineering-construction Industry can no longer claim to 

have the tremendous lead in advanced technologies that we once had, we still 

have, by some estimates, about 40% of the world's engineering and construction 

capacity. We should be in an excellent position to compete successfully in 

world markets. Our capabilities are as diversified and advanced as exist any 

where in the world. In short, on our own merits, we should be claiming a much . 

larger share of world markets than we are. The markets are there. The Interest 

Is there.

Yet out competitive position continues to slip. And the reasons for It 

come down in large part to policies and regulations imposed on us by the U.S. 

government.

U. S. exporters face more federal controls,, conditions, and restrictions 

than do companies of any other Industrialized country In the world. At a time 

when other nations are encouraging their export industries.through their financing, 

tax, and promotion policies, the United States Is subjecting Its exports to 

tighter regulation, scrutiny, and control. It should come as no surprise that 

nations such as Germany and Japan, with a much greater reliance on foreign energy 

imports than the U.S., are experiencing far less problems with trade and payment 

balances than we are. The relative strengths of their currencies can be considered 

in the comparison as well.

The President showed signs of recognizing the seriousness of this problem 

last September in his export policy statement. In calling for a reduction of 

domestic barriers to export, he mandated a "greater sensitivity to the importance
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of exports" In administering federal laws and policies. This crucial and timely 

attitude toward international business Implies a restructuring of national goals 

and priorities that not only reduces current domestic barriers to expanded U.S. 

trade but also promotes and encourages that trade.

Mr. Chairman, we recognize and deeply appreciate the work your subcommittee 

has performed during the course of hearings on the Export Administration Act. We 

have expressed our strong support for the goals and legislative initiatives outlined 

In the Subcommittee Report on U.S. Export Policy, and applaud your personal efforts 

on behalf of an equitable and rational U.S. government stance toward international 

business.

Our members agree that the solution must include changes In the availability 

of adequate export financing, changes In the irregular, unpredictable, and there 

fore restrictive export licensing process, changes In the often arbitrary with 

holding of exports as a foreign policy tool, changes in certain tax policies, and 

changes in the extraterritorial application of U.S. environmental standards.

All those changes and others we have not mentioned would recognize the new 

realities of the international marketplace. The reality Is that exports and 

the ability to compete worldwide have become a primary goal and effort of the 

governments of our foreign competitors. That we as a nation are suffering 

because of our own government's refusal to recognize these new realities is clear 

in the trade figures that have been cited before this subcommittee time and 

time again.

One of the areas where we as an Industry are failing to realize our potential 

abroad lies in the application of U.S. antitrust laws to U.S. engineering and
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and construction firms In overseas markets. Those laws prohibit our firms from 

combining or pooling their resources on an ongoing basis to search out and bid 

large projects worldwide. The Vebb-Pomerene amendment to the Export Trade Act 

of 1318 originally called attention to the problem by providing certain limited . 

exemptions to the Sherman Antitrust Act for American firms engaging In export 

trade—provided that such action did not affect domestic trade or prices.

American industry has changed dramatically since then, and the past 60 

years have seen the development of technologies and services undreamed of at 

the time Webb-Pomerene was enacted. Today's markets demand Infrastructure and 

industrial capabilities far beyond the "goods, wares, and merchandise" covered 

by the Act. The magnitude and cost of providing services for the burgeoning 

markets of the oil-rich developing countries and lesser developed countries 

capable of obtaining International financing-Institution backing preclude even 

the largest engineering and construction firms from attempting a "do-it-yourself" 

approach. The more reasonable approach would be joint venturing among those 

firms most qualified to form the "package" capable of performing the work needed 

by the client.

However, U.S. antitrust laws have not been amended to reflect this fact. 

As a result, Industry uncertainty as to the law's application has forced American 

business to seek prior approval from the Justice Department before combining 

resources for international projects. Such advance clearance Is costly in terms 

of resources, and effectively prohibits ongoing and follow-up ventures. The Act's 

exclusion of services, which have become a major part of U.S. export business, 

constitutes an additional barrier to joint International ventures.
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At the sane time, our competitors In these markets have formed consort I a 

with explicit government approval and even government participation.

As examples of the above, we request the Committee to consider the 

following:

Korea; Perhaps the best overseas competitor In the engineering and con 

struction field, Korea has established, with government help and supervision, the 

Korean Overseas Contractors Association (KOCA). KOCA Is comprised of 122 affili 

ated companies actively soliciting overseas work. Out of the ranks of KOCA 

members has evolved the Korean Overseas Construction Corporation (KOCC) which 

is a private corporation formed by 36 top Korean contractors. The method of 

operation: KOCC will bid on larger, more complex (and, consequently, more 

costly) projects. Following award of the contract to KOCC, the Corporation as 

signs, or subcontracts, the work involved to one or more of Its members, retaining 

1% of the proceeds of the job to continue Its marketing and foreign bidding 

activities.

Phllllplnes: A country who has learned much more from the Koreans than we 

have, the Government of the Philllpines has established the Fllipino Contractors 

International Corporation which is charged with designating which of its 23 

member companies will undertake a given job overseas. A June, 1977, proclamation 

by President Marcos, which opened the door for such an association, mentioned, 

among other things, the need to "avoid ruinous competition between (Filipino) 

contractors" for foreign markets.

Canada; The Canadian Government actively supports a quasi-government program 

known as Program for Export Market Development (PEMO). One of the five PEHO
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components, PEHO E, helps firms compete In export markets through the formation 

of consortla.

Italy: Since the early 1970's, the Italian Institute Nazionale per M

Coromerclo Estero (ICE) has been encouraging joint export associations which allow

private contractors to join together into associations In order to spread the

costs of marketing and bidding foreign projects among several firms.

Netherlands; Following the May, 1977. elections In the Netherlands, the 

Minister of Economic Affairs proposed a series of initiatives to promote exports. 

One of the most highly discussed areas for support Is the subject of "turn-key" 

projects overseas which incorporate Dutch banks,, consultants and contractors.

Other examples of the same type of government-sponsored consortia. approach 

to the bidding of large overseas projects abound. We'will not bore the Committee 

with example! from Japan, Inc. or France, Inc., or any other of our major 

trading competitors. Suffice it to say that the worldwide acceptance of the 

need to compete In the International marketplace has been recognized by the govern 

ments of those nations with whom we are attempting to compete.

We urge the Committee to seriously consider the current state of our trade 

Imbalance and accept the reasoning of the engineering and construction Industry 

that competition for world markets does not exist In a vacuum. For our industry 

to contribute positively to the trade deficit, we must be able to meet the 

competition.

The National Constructors Association supports the value of a competitive, 

free enterprise system envisioned by existing antitrust legislation, and recognizes
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the original intent of the Webb-Pomerene Act in providing certain exemptions to 

those provisions for international ventures. The nature of international com 

petition has changed substantially since Webb-Pomerene'a passage, however, and 

the full development of our export potential is essential if American business 

is to survive abroad. It Is the NCA's position that In order to meet this 

competition, a mechanism allowing U.S. engineers and contractors to combine 

without threat of domestic antitrust action must be provided. This can be 

realized In part by clarification of Webb-Pomerene's antitrust Implications and 

the expansion of provisions to specifically include technology-related items 

and services.

Such legislation, as part of a broad spectrum of government policy actions 

In support of expanded U.S. exports, can provide a basis whereby the United 

States can fully develop Its tremendous export potential and reclaim the 

economic and social benefits that we as a national are capable of realizing.

59-624 0-79-42
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PACE
PACIFIC AGRICULTURAL COOPERATIVE FOR EXPORT. INC.

Mailing Addntss: 
465 California Str««t. Suite 414

September 11, 1979 San Francisco. California 941O4 
Telephone: (415) 391-2370

Hon. Adlai Stevenson, Chairman 
International Finance Subcommittee 
Senate Banking Committee
Dirksen Senate Office Building, Room 5300 
Washington, D.C. 20510

Dear Senator Stevenson,

Pacific Agricultural Cooperative for Export, Inc. wishes to 
file a statement regarding Senate Bill 864, and has duly 
received permission to file from Committee Counsel Robert W. 
Russell, Esquire.

STATEMENT:

Pacific Agricultural Cooperative for Export, Inc. 
(PACE) is a California cooperative corporation 
registered with the Federal Trade Commission and 
qualified as a Webb-Pomerene Association under the 
Webb-Pomerene Law (sections 61-65 of Title 15 of 
the United States Code). PACE was established in 
1972.

The goal of PACE is to assist and promote the export 
of the raw or processed agricultural,food, or other 
products of its members; all PACE activities are 
directed to this goal.

PACE has been successful in achieving its goals 
primarily due to its ability to operate as a 
Webb-Pomerene Association.

Pacific Agricultural Cooperative for Export, Inc. 
generally supports S. 864 for the following reasons:

1. .It promotes the export trade of the 
United States which is vital to our 
economy.
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2. The bill enlarges the scope of Webb- 
Pomerene to include additional activities 
permitting United States companies to 
compete with foreign competitors in 
foreign markets.

3. The bill tends to clarify the require 
ments for Webb-Pomerene Association 
qualification.

4. S.864 encourages the establishment of 
an increased number of Webb-Pomerene 
Associations.

We would appreciate your keeping us informed as to the 
progress and any modifications of S.864.

Thank you.

Sincerely yours, ,

JMF/lsa
cc: All PACE Members

3. Murray Fox 
Executive Secretary
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October 4, 1979

PtMMpnalo Rock Export AMOciatlon

STATEMENT ON EXPORT TRADE EXPANSION BY THE
PHOSPHATE ROCK EXPORT ASSOCIATION BEFORE 

THE SENATE SUBCOMMITTEE ON INTERNATIONAL FINANCE

I. INTRODUCTION

The Phosphate.Rock Export Association ( "Phosrock") 

welcomes this opportunity to comment on legislation designed 

to expand United States export trade. Chairman Stevenson and the 

Subcommittee are to be commended for recognizing the continuing 

need to confront the questions how to stimulate United States 

export trade; what to do about this country's persistent trade 

deficit; and how to improve the export competitiveness of United 

States business.

Inquiry into these subjects inevitably involves an 

assessment of the Export Trade Act of 1918 (commonly known as 

the Webb-Pomerene Act) and elicits expressions of polar views 

concerning the effectiveness, wisdom and, indeed, morality of 

affording a qualified antitrust exemption to American companies 

doing business abroad. Those seeking repeal of the Webb-Pomerene 

Act, deeming it to unnecessarily offend notions of antitrust, 

square off against those desiring to revamp the Act to make it 

better suited to produce its intended results of fostering and 

protecting American export trade.

As an Association that has operated under the aegis 

of the Webb-Pomerene Act for nine years while pursuing foreign 

markets for phosphate rock on behalf of its member companies, 

Phosrock strongly supports the continued validity of the Act's

1311 N. WM Shm IM. — Suit* 301. T«n». Horidi 33107. U.S.A. Q Ktahn. (HJ> tn-mo • Tlta IM31 • bUo mOOOCX
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purpose. Furthermore, Phosrook believes that its activities 

exemplify the salutary functions that can be performed by Webb 

associations as an invaluable aid to American companies that 

compete in foreign markets.

Notwithstanding the fact that it has operated quite 

successfully as a Webb-Pomerene association, Phosrock recognizes 

that new legislative action could have the virtues of resolving 

some long-standing uncertainties under the Act and of signaling 

congressional disapproval of the anti-Act bias at times exhibited 

by enforcement officials. Phosrock urges, however, that any new 

articulation of United States'export expansion policy or any 

efforts to supersede provisions of the Webb-Pomerene Act oust 

provide a degree of flexibility necessary to treat the great 

variety of circumstances faced by American companies as they 

undertake to increase their export activities.

The following considerations strongly indicate that 

legislation at least consistent with the spirit of the tfebb- 

Pomerene Act should be forthcoming:

- the American dollar sorely needs the strong 
support that favorable balance of payments 
can bring;

- the American'economy needs the positive 
boost in jobs that increased exportation 
will produce;

- American exporters increasingly confront 
strong competition from foreign entities 
that are government-owned or subsidized; 
and

'- American exporters often are distinctly 
handicapped when dealing with many cus 
tomers in the export market who enjoy the 
strong support of or participation with 
their governments.
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Opportunities for America to increase its export trade are 

well at hand. Hew markets like the People's Republic of China 

offer great potential but will require persistent and diligent 

efforts. Moreover, all United States firms need the strong and 

effective support of their government if the goal of increased 

exportation is to be achieved.

II. THE HEBB-POMERENE ACT

Passed in 1918, the Webb-Pomerene Act _1/ provides a 

limited exemption from the antitrust laws J/ for acts done by 

and through "associations" engaged solely in "export trade." 3/

!_/ 15 U.S.C. S$ 61-66.

2/ Section 2 of the Act (15 U.S.C. 62) removes 
prescribed export activities from application of the Sherman Act. 
However, Section 1 of the Act (15 U.S.C. 6*4) provides speci 
fically that the Federal Trade Commission Act's prohibition 
against "Unfair Methods of Competition" shall apply to export 
trade.

3/ The Act defines "export trade" as:

solely trade or commerce in goods, wares, 
or merchandise exported, or in the course 
of being exported from the United States 
or any territory thereof to any foreign 
nation

but not including

the production, manufacture, or selling for 
consumption or resale, within the United 
States or any territory thereof of such 
goods, wares, or merchandise, or any act 
in the course of such production, manu 
facture, or selling for consumption or 
for resale
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The statutory exemption for certain joint export trade acti 

vities was recommended by the Federal Trade Commission (FTC) 

in order to permit United States companies to compete against 

foreign cartels and deal effectively with government-owned, 

controlled or supported foreign customers. The underlying FTC 

report, based on an extensive two-year study, had concluded 

that:

In seeking business abroad, American 
producers must -meet aggressive competition 
from powerful foreign combinations. . . . 
In various markets American manufacturers 
and producers must deal with highly effec 
tive combinations of foreign buyers. ... 
These combinations naturally make indivi 
dual American producers bid against each 
other. ... If Americans are to enter 
markets of the world on more equal terms 
with their organized competitors and their 
organized customers, and if small American 
producers and manufacurers are to engage 
in export trade on profitable terms, they 
must be free to unite their efforts, jt/

The keynote of the Webb-Pomerene Act lay in its permitting 

a cooperative effort by American competitors in the pursuit 

of their common goal of winning foreign customers from foreign 

rivals. Congress recognized the advantages of united activity 

that could reduce the costs of exportation, increase the export 

market shares of American firms, and — if the joint activity 

should result in higher returns from foreign sales — foster the 

health of the American economy.

IX FTC Report on Cooperation in American Export 
Trade (1915).
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While the Act provides that the activities immune 

from the Sherman Act must relate solely to export trade, without 

any artificial or intentional effects on domestic markets or on 

the export trade of domestic competitors 5/, it does not set out 

requirements or standards for, or limits on, the structure or 

operating procedures of Webb-Pomerene associations. The prin 

cipal agency charged with enforcement of the Act, the FTC, has 

said in this regard that "the test of legality lies in result in 

most instances rather than in the form or method pursued." 6/

5/ Section 2 of the Act (15 U.S.C. 62) provides 
that nothing in the Sherman Act

shall be construed as declaring to be 
Illegal an association entered into for 
the sole purpose of engaging in export trade 
and actually engaged solely in such export 
trade, or an agreement made or act done in 
the course of export trade -by such associa 
tion, provided such association, agreement, 
or act is not in restraint of trade within 
the United States, and is not in restraint of 
the export trade of any domestic competitor 
of such association; and provided further, 
that such association does not, either in the 
United States or elsewhere, enter into any 
agreement, understanding, or conspiracy, or 
do any act which artificially or inten 
tionally enhances or depresses prices with 
in the United States of commodities of the 
class exported by such association, or which 
substantially lessens competition within the 
United States or otherwise restraints trade 
therein.

6/ See Report, Webb-Pomerene Associations: A 50-Year Review (1958). —————————————————————————————
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The result-oriented approach toward a definition 

of permissible joint conduct does not provide the degree of 

certainty that would be preferable for the ordering of commercial 

affairs. This aspect of the Act, coupled with apparent hostility 

toward it on the part of the antitrust enforcement agencies, 

has tended to discourage use of Webb-Pomerene associations by 

American companies. Nevertheless, uncertainties over the 

scope of the Act's exemption and concern that creating or joining 

an association might give rise to legal complications should not 

overshadow the important cost savings and valuable marketing 

information that can be gained through a properly organized and 

operated association.

Phosroclc's members have benefited from their ability 

to pool resources and share risks. Lower distribution costs, the 

ability to respond to unforeseen market opportunities, prompt 

collection of accounts receivable and penetration of new markets 

are all results of Phosrock's activities. Phosrock's customers 

have benefited from having a reasonable and reliable supplier. 

Having various suppliers that mine different grades of phosphate 

rock and being able to use a number of shipping facilities, 

the Association is equipped to meet customer needs in a flexible 

and reliable manner. The record demonstrates that this Webb- 

Pomerene association has been a valuable competitive tool in 

selling phosphate rock in various world markets. Phosrock 

believes that a broader utilization by American business of 

Webb-Pomerene associations could, significantly expand United 

States export trade.
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III. PHOSPHATE ROCK EXPORT ASSOCIATION

Phosrock was formed in 1970 when it registered with 

the United States Federal Trade Commission as required by 

Section 5 of the Webb-Pomerene Act. TJ It is a Delaware non 

stock corporation. Phosrock's articles of incorporation, by 

laws and membership agreement are on file at the Federal Trade 

Commission. The members of Phoarock are:

Agrico Chemical Company 
American Cyanaoid Company 
International Minerals 4

Chemical Corporation 
Occidental Chemical Company 
W. R. Grace 4 Co.

Membership in Phosrock is open to any person, firm or corporation 

engaged in the United States in mining phosphate rock, i}/

After an Initial interim period of establishment 

of policies, location of offices and procurement of staff. 

Phosrock became a full-functioning association in 1972. Its 

purpose was and is to expand export trade and commerce in phos 

phate rock by assisting the phosphate rock export activities of 

its members. The utilization of Webb-Pomerene associations by 

United States sellers of mined products was one of the specific

7/ 15 U.S.C. 65.

8/ Major phosphate rock miners in the United States 
include: Agrico Chemical Co., American Cyanamid Co., Beker 
Industries, Borden Chemical Co., Farmland Industries, Gardinier, 
W. R. Grace 4 Co. , International Minerals 4 Chemical Corp., 
Kerr-McGee, Mobil, Occidental Chemical, Simplot Co., Swift 4 Co., 
Texasgulf and U.S.S. Agrichemlcals. Many other companies have 
substantial reserves. In addition, many smaller concerns have 
always been a factor in the market, particularly during periods 
of increased demand when entry seems attractive.
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objectives in the enactment of the Webb-Pomerene Act. 9Y The 

FTC report which formed the basis of the Webb-Pomerene legisla 

tion summarized the bill's purposes and rationale when it stated 

that cooperation among domestic producers is imperative:

To avoid needless expense in distribution, 
to meet formidable foreign buying organi 
zations, to insure reasonable export prices 
and to prevent the profitless exhaustion 
of our national resources . ". ! . 10/

Phosrock is engaged in all aspects of export sales 

activity in phosphate rock as a non-exclusive agent of its 

members. Its responsibilities include market research and 

analysis, technical assistance, solicitation, negotiation and 

conclusion of export sales contracts, traffic coordination, 

invoicing, order processing, and collection and distribution of 

the proceeds of sale. Phosrock is headquartered in Tampa, 

Florida and has representative offices in Paris, France; Sao 

Paulo, Brazil and Tokyo, Japan.

The Association is engaged solely in "export trade." 

The certificate of incorporation of the Association states 

that Phosrock:

£/ Virtually every major industrial nation, and 
European Economic Community itself, encourages or permits the 
establishment and operation of export associations under exemp 
tions from their respective antitrust laws similar to the Webb- 
Pomerene Act. The Treaty of Rome which establishes Common Market 
competition policy contains no explicit "foreign commerce" 
element like the Sherman Act but rather regulates only trade 
between member states. It has been specifically held not to 
apply to concerted action directed outside the Common Market. 
See Export Cartels (OECD 1971). Moreover, the Philippines and 
Brazil haveeachdiscussed the establishment, respectively, of 
coconut oil and coffee export sales cartels.

10/ (Underscoring added.) 55 Cong. Rec. 3577.
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shall engage solely in export trade, as 
the tern "export trade" is defined in the 
Act of Congress entitled "an Act to promote 
export trade, and for other purposes," 
approved April 10, 1918, commonly known 
as the "Webb-Pomerene Act," and any Acts 
amendatory thereof or supplementary thereto, 
and such export trade shall be solely trade 
and commerce in phosphate rock which is 
for export or is to be exported or is in 
the course of being exported from the 
United States to any foreign nation.

The Association makes no sales for U.S. domestic consumption 

and/or use nor has any involvement in or takes any other action 

in U.S. domestic commerce. As such, Phosrock has nothing to do 

with the determination of the price of phosphate rock sold for 

consumption and/or use in the United States.

Moreover, Phosrock does not control the amount of 

phosphate rock available for export, for sale in the U.S., or 

even the amount to be exported by its Members. Under the Asso 

ciation's Membership Agreement, each Member, acting individually, 

determines the amount of phosphate rock which it wishes to sell 

each year through the Association (as that Member's agent). Each 

Member, in addition, retains the unfettered right to sell phos 

phate rock on terms and conditions which the Member individually 

determines, to any U.S. domestic person for whatever purpose, 

including exportation. 11X Finally, Phosrock has no involvement

ll/ In addition, subject to availability and mutual 
agreement on terms and conditions, Phosrock will sell and has 
sold phosphate rock to U.S. domestic persons for exportation.



663

in export sales by a Member company to any affiliated company 

abroad. 12 /

Phosphate rock is a mined raw material used in various 

phosphorus derivative industries, particularly in the manufacture 

of complex phosphatic fertilizers. Generally speaking, it is a 

fungible commodity the principal varient being the content 

or extent of the fertilizing element (P205). Various grades of 

phosphate rook contain differing concentrations of this element 

and, in the industry, have been differentiated by references to 

the percentage of the P205 content or the BPL units (bone phos 

phate of lime or tricalcium phosphate). 13_/ Known phosphate 

rock deposits are scattered throughout the world, but are princi 

pally located in Morocco, Algeria, Tunisia, Spanish Sahara, 

Jordan, Israel, Togo, Senegal, South Africa, certain South 

Pacific islands, the Soviet Union and the United States. World 

phosphate resources (from all locations) total roughly 67,000 

million metric tons. 11/

Major resource areas (million metric tons) are as 

follows:

12/ The term "affiliated company" is defined in 
Phoarock's Membership Agreement to be a corporation in which 
a member has a 20$ ownership interest.

13/ See, generally, Fertilizer Technology and Use 
(2d ed. 197T).

11/ "Phosphate" Mineral Commodity Profiles 3 (1979 
ed. U.S. TJept. of Interior)""; see, generally, Phosphate Rock 
and Fertilizers In the World (OECB~l972!T
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Location Reserves Total Resources

Morocco 18,000 10,000
United States 2,200 8,000
South Africa 3,000 7,000
U.S.S.R. 1,400 3,100
Western Sahara 100 1,600
Australia 2,000

Of course, Morocco has access to certain Spanish Sahara resources 
which can only serve to increase its dominant position in the 

world market.

Virtually all phosphate rock miners in the world, 
besides those operating in the United States, are government 
owned or controlled. Included in this number are:

Morocco 
AlgeriaEgypt
Senegal
Tunisia
Jordan
Israel
Syria
China
Vietnam
Australia
Ocean Islands
U.S.S.R.
Brazil
Mexico

Naturally, all have the strong political and financial support of 

these governments. 15/ Morocco, for example, derives over 
one-third of its gross national product from the export sale of 

phosphate rock.

15/ See, Walters & Monseu, "State-owned Business 
Abroad: flew Competitive Threat," Harvard Business Review, March-April 1979, p. 160. ————————————————————
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Further, many actual and potential customers of Phos- 

rock are foreign governments or companies that are totally 

or substantially owned or controlled by their governments. 

Included in this number are customers in the following countries:

Australia Bangladesh
Indonesia Philippines
China Taiwan
Portugal Mexico
Romania Austria
Czechoslovakia Poland
Bulgaria France (certain customers)
Venezuela Italy
Pakistan Brazil (certain customers)
India Colombia
Sri Lanka Costa Rica
Korea Ecuador
El Salvador .. Finland

The potential problems of dealing with these foreign sovereigns 

are many. For example, India several years ago advised its 

American suppliers, who did not belong to a Webb-Pomerene asso 

ciation for that product, that it would not honor any of the 

contracts India had executed with the American firms and would 

not accept any shipments of product until the suppliers released 

this customer from its contracts and lowered their price to a 

figure stipulated by the customer. Because the American firms 

could not take Joint action to prevent such pressure tactics, 

India was able to pit one supplier against the other until it 

managed to get one supplier to go along. Once the resistance was 

broken, all the remaining American firms fell into line in order 

to avoid losing substantial tonnage. However, millions of 

dollars of export revenue were lost as well.

Finally, even when an export customer is privately 

owned, it nay, like in Japan, have a long-standing relationship
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of support and cooperation with its government. Moreover, the 

government may use its often considerable leverage to influence 

selection of a phosphate rock supplier in order to foster some 

other national interest. France, for example, has repeatedly 

urged the few remaining privately-owned French fertilizer com 

panies to favor Morocco as a supplier in order to attempt to 

satisfy certain bilateral commitments between those two countries. 

Clearly, situations of this kind reflect the important 

advantages to be gained for American industry through the use of 

Webb-Pomerene associations. The promising market emerging in 

Asia, now that China has abandoned its isolationist policies, 

provides a graphic illustration of the benefits such joint action 

can provide.

IV. THE CHINA CHALLENGE

Formerly committed to economic independence, China's 

leadership has lately recognized that its modernization and 

industrialization goals will require a major infusion of foreign 

resources, equipment and technology. China, thus, is seeking 

business arrangements to expand its foreign trade and commerce. 

China's dramatic swing toward intercourse with the West has been 

met with interest and enthusiasm from businesses and traders 

throughout the rest of the world. China's population and 

territorial size and largely undeveloped and unmechanized status
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make modernization an immense task. 16/ The role to be played by 

traders of the developed world is also awesome; questions of how 

to enter and develop the China market are without easy answers.

The challenges presented to companies desirous of 

trading with China provide an excellent illustration of the 

current importance of enabling American business to resort to 

joint export activity that is not only condoned but encouraged by 

a positive Dnited States export policy. A major characteristic 

of a Webb-Pomerene association is that it facilitates the 

legitimate sharing of expenses, risks and resources by companies 

otherwise less capable or less likely to enter a market because 

of its complexity or cost. China's more than 800 million people, 

the problems of not only feeding but finding work for this 

immense population, the needs created by China's determination to 

move swiftly from an agrarian economy with a predominantly manual 

labor force to an industrialized and mechanized state, and the 

virtual absence of a system of law that corresponds to Western 

precedent all make China a complex market that will require 

substantial start-up costs.

In short, current trade opportunities for overseas 

contracts with China present alluring prospects, yet all the 

competitive problems associated with export activities are

16/ One commentator has written that "China's economic 
realties THclude an agricultural sector so backward that it 
employs 70 percent of the labor force and 'modern' industries 
that are 10 to 30 years out of date." Louis Kaar, "China's 
Narrow Door to the West," Fortune, p. 63, March 26, 1979.

52-624 0-79-43
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exacerbated in the situation presented by this "new frontier" for 

American exporters. The advantages for American companies in 

banding together for Joint exportation may prove particularly 

valuable in this context.

The course of developing trade with China may involve 

uncertainties and difficulties resulting from China's political 

history and her pronounced cultural differences from the United 

States as well as unique commercial challenges presented by a 

potential customer of this character and power. These problems 

could be somewhat alleviated for American exporters if firms 

engaging in the same line of business could form selling organi 

zations together and share the costs and risks of creating and 

serving markets in China.

Although there is no doubt that China's leadership 

today is fully committed to modernizing the country as quickly as 

possible, 17/ China's political history engenders a degree of 

uncertainty as to whether and for how long this present course 

will continue. In a recent survey of China, Financial Times 

reporter David Kousego remarked that

China's record since -independence bodes 
ill for continuing stability in the future. 
There is probably no other sizeable nation 
in the world that has seen such upheavals 
in the last 30 years. 18/

_17/ At the fifth People's National Congress held in 
February 1978, Chairman Hua Guofeng announced officially the 
concept of the "four modernizations," which calls for rapid 
modernization of industry, agriculture, national defense, and 
science and technology to accelerate the growth of the national 
economy.

18/ "Welcome Partner in the World," China Survey, 
Financial Times, p. 1, Aug. 20, 1979.
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Vice Premier Deng Xiaoping, apparently the main force behind 

China's decision to embrace the international community and 

seek recognition as a world power, has been only recently re 

turned to power after a fluctuating political career. Deng is 

said to have formed an uneasy alliance with his long-standing 

rival, Chairman Hua Guofeng, who himself acceded to power in 

1976. The radicals who prevailed during the Cultural Revolution 

and supported the "Gang of Four" have been politically defeated, 

but continue to hold positions in both the Chinese government and 

the Chinese Communist Party. These forces oppose Deng's prag 

matic policies and the economic and legal reforms he has spear 

headed. For nearly 20 years prior to the demise of the Gang of 

Four in 1976, a formal system of laws was considered to be 

undesirable as unduly confining of the government.

China's lack of a legal structure that corresponds to 

the complex legal system familiar to Americans creates further 

uncertainty for American exporters. Although after the creation 

of the People's Republic of China in 1949, China experimented 

briefly with a system of laws styled after the Soviets', nego 

tiation and reconciliation have long been the essential tools for 

dispute resolution in that country. 19/ The Chinese have a 

traditional distrust of law and litigation and prefer to rely 

upon principles of mutual trust and mutual benefit. 20/

19/ "Trade and Tariff Legislation," China Trade, 23 (Spring~T979). ————————

207. According to an ancient Chinese fable, law was the 
creation 6T" barbarians; civilized people should be governed by 
moral precepts rather than externally promulgated rules that 
unworthy people can twist or evade. This attitude may be slowly 
changing. See Conner, "China Revamps Economic Policy," The 
National Law"Journal p. 20, Aug. 27, 1979.
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A prominent Chinese lawyer has emphasized China's 

concern to preserve its sovereignty and legal tradition while 

making those concessions required to encourage, increased dealings 

with Western businesspeople. 21 / She has sought to allay the 

fears of foreign businesses that they may be treated unfairly if 

China imposes its own customs by explaining:

They fail to realize that the people 
in China are seriously attempting to apply 
the principle of equality and mutual bene 
fit. They are very idealistic people. 
Many of them are first generation revolu 
tionaries who have devoted their whole 
lives to the cause of revolution. They 
want to uphold certain principles. And 
one of these is the principle of equality 
and mutual benefit in dealing with foreign 
friends. 22/

China's leadership has recognized, nonetheless, that a new 

system of law will be essential to inspire the confidence of 

foreign businesspeople necessary for facilitating China's eco 

nomic development. China is hurriedly drafting new legislation 

to define the legal relationships arising from economic co 

operation by foreign traders and investors. 23/ A new law

21/ Ms. Liu Yiu-Chu, who was interviewed by China 
Trader, n .T8 supra, is a senior partner in the firm Liu, Chau 
and Lam with an excellent reputation among Western companies as a 
consultant on Chinese trade.

22/ China Trader, n.18 supra, at 35.

23/ China Trader, n.18 supra, reports that:

The new laws will be the first 
commercial laws codified in China since 
the founding of the People's Republic

(Footnote continued on next page)
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on Joint ventures adopted by the National People's Congress on 

July 1, 1979 provides for government protection of foreign 

enterprises, investment and profit obtained by agreements ap 

proved by the Chinese government. 2t/ Other laws governing 

commercial transactions are expected to cover buying and selling 

contracts, foreign investment and compensation trade, taxa 

tion, and a system of tariffs. Although the Chinese have a 

trademark law, there is at present no legislative protection for 

patents, copyrights or other industrial property rights. 25/ 

Moreover, an officer of an international insurance company, the 

American International Group (AIG), whose relations with China

23/ (Cont'd from previous page)

close to 30 years ago. Regulations now in 
effect in the country are based on commercial 
law in effect before 1919 which has since 
become custom and on the principle of 
equality and mutual benefit.

According to Ms. Liu they will reflect 
China's legal tradition and will take 
into account latest western practices. 
She says that any suggestion that China 
is going to import western law or any 
mention of the westernization of China's 
law was suspect.

24/ "Trade Agreement Facilitates Joint Ventures", The 
Legal Times, p. 12, August 6, 1979.

25/ A China-U.S. trade agreement formally executed on 
July 7, 1979" requires China to provide patent protection at least 
equal to that found in the Paris Convention for Protection of 
Industrial Property and copyright protection not less than that 
provided in the Universal Copyright Convention.
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date from 1975, has observed:

. even if new laws are drafted, 
foreigners seeking to do business in China 
should probably expect to have to rely 
principally on the terms of their contract, 
the result of perhaps very long negotiations, 
to define and to clarify the expectation of 
both sides. AIG has had too much experience 
in the Far East, in China and elsewhere, for 
us to believe that the faith which Americans 
often profess to place in the rule of law 
will be replicated in the Orient. 26/

In a related vein, uncertainties for American companies 

wishing to do business with China flow from the vastly different 

premises of our societies. It will be difficult to translate 

knowledge of the Chinese mentality — its apparent stoicism, its 

notions that profit and success are undesirable that seem to be 

the cause for extremely low productivity — into effective 

marketing strategies. It is clear that market penetration 

and development will require a long and patient effort that 

could, in the end, yield very little. Sharing the risks of 

such an undertaking has obvious merit. Due to the closed nature 

of Chinese society, a supplier cannot simply enter the market to 

respond to the demand it perceives. It must rely, to some 

extent, on very imprecise information.

The emphasis placed by the Chinese upon building 

business relationships on the basis of mutual trust, together 

with the lack of a fabric of concrete rules for contract inter-

26/ M.R. Greenberg, "How to Pierce the Bamboo Cur 
tain," The National Law Journal ,• p. 30, May 21, 1979.
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pretation and enforcement, thrusts especially great 'importance 

upon the process of reaching agreement with the Chinese pur 

chaser. According to conventional wisdom, it is almost im 

possible for a potential exporter to sell in China without an 

official invitation to do so. 211 Securing such an invitation is 

a lengthy process for large and small firms alike. Initial 

contact is usually achieved by submitting a carefully detailed 

proposal to the specific Chinese trading corporation charged with 

responsibility for the commodity in question. 28/ A casual 

inquiry respecting Chinese requirements or needs is not feasible.. 

The American exporter oust make a concrete proposal, one that 

would be well served by an accompanying suggestion for a tech 

nical exchange and provision for commitment of time by technical 

experts. Obviously, such a serious and full-scale commitment 

merely to gain the attention of potential purchasers entails high 

start-up costs.

China's vast territory and the undeveloped state of its 

transportation facilities and hotel accommodations assure the 

fact that shipping and distribution efforts will be expensive. 29/ 

Another less obvious but expensive aspect of export trade with

27/ Id. ; see also Doing Business with China 6 (ed. 
U.S. Dept. of Commerce 1979).

28/ A discussion of the fact that in China all foreign 
trade is Tn the exclusive domain of the Government follows 
at p. 22.

29 / As of five years ago, only aoout three quarters of 
China's communes could be reached by motor vehicle.
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China is proving to be the length of time required to ultimately 

come to terms with Chinese purchasers. Nailing down a major 

contract can consume several months of tenacious bargaining. 30/ 

The Chinese tend to deal with American and other foreign ex 

porters from a position of strength since the Government makes 

all purchases on behalf of Chinese end-users. Observers have 

noted that the Chine.se are masterful at playing countries against 

each other to obtain the best deals. 31/ •

China's bargaining strength, derived from the fact that 

the Government is the single buyer in the market, may be somewhat 

counterbalanced if American firms can band together to present a 

united front as sellers. For example, the Chinese tend to rely 

upon a very short standard contract for all transactions in 

volving small values or standard products. 3_2/ Chinese purchas 

ing officials can and should be pressed into amending these 

sketchy contracts due to the fact that the Chinese apply strict 

constructionist tenets in the interpretation of written agree 

ments. Exporters who jointly present a proposal for the sale of 

a substantial quantity of goods or services have far greater 

leverage for seeking revisions of the standard Chinese contract 

than exporters who bargain individually.

30/ Doing Business With China 6 (ed. U.S. Dept. of 
Commerce 1579).

31/ Id. at 13. See also "China's Narrow Door to the 
West," Fortune p. 63, March 2FT WT3.

32/ Doing Business with China, n. 30 supra, at 13-
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As has been implied, the amount of time and effort 

necessary to close an agreement with the Chinese is attributable 

not only to the tough and refined negotiating techniques of the 

Chinese but also to the fact that China's foreign trade is 

conducted as a government monopoly by the Ministry of Foreign 

Trade. The State is always the customer, regardless of the 

identity of the actual end-user.

Operations of the Ministry of Foreign Trade are con 

ducted through a network of state trading corporations. Phos 

phate rock and other fertilizer material, for example, are 

purchased by the China National Chemicals Import and Expo'rt 

Corporation (Sinochem). Although the foreign trading cor 

porations make the ultimate purchasing decisions on behalf of 

Chinese end-users, these decisions are dictated in turn by the 

relatively inflexible (and largely unpublicized) requirements of 

China's planned economy. 33/

Although the trading corporations are the entities 

charged with the formal decision-making in the Chinese bureau 

cracy, many other bureaucratic units may become involved in the 

process. For example, Phosrock officials conducted extended 

discussions with Sinochem earlier this year on a visit to China 

designed to promote U.S. phosphate rock. Two sessions were

33/ In addition to China's Five- and Ten-Year Plans 
that set forth general goals, China's annual economic plan sets 
more specific targets and production levels. Domestic resources 
are always exhausted first before seeking foreign supplies. See 
Doing Business With China, supra n. 30, at 2.
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scheduled per day, six days a week. In addition to the Sinochem 

officials, representatives attended from a number of other 

organizations including the China National Chemical Construction 

Corporation, the All China Chemicals Association, the Chinese 

Project Institute of Chemical Industry, the Ministry of Agri 

culture, the Chinese Academy of Agri-Science, the All China 

Federation of Supply and Marketing Cooperatives, the China 

National Institute of Agricultural Science and the China National 

Technical Import Corporation. It was particularly beneficial to 

be able to draw on the shared resources and expertise of Phos- 

rock's members to respond to the plethora of detailed questions 

asked and interests represented at these meetings.

The chief effect of the complicated bureaucracy in 

China that interposes -a state corporation between producers 

and Chinese end-users is that American exporters are once 

removed from accurate information on market characteristics or 

demand. This makes the process of selling in the China market 

more complex than sales to private corporations.

Moreover, American firms will have to confront foreign 

policy considerations in dealing with the Chinese government. 

Although American relations with China were only normalized this 

year, other countries have conducted business with China for 

generations. The fact that China's Third World relationships may 

prove important to her purchasing decisions is of particular
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concern to Phosrock since many of its competitors are governments 

from so-called developing countries. During Phosrock 1 s recent 

discussions with Sinochem, Chinese officials indicated that China 

had been importing phosphate rock from Morocco, Jordan, Syria and 

Algeria. These officials emphasized that China, in her dealings 

with the United States, desires to make new friends but also 

to honor its old.

All of these factors suggest the benefits to be gained 

from sharing the risks of uncertainty concerning how the Chinese 

will behave next, how agreements will be interpreted and how 

customer needs can be developed. These are all risks that might 

well be unacceptably high to each exporter acting independently. 

Further, firms in the same line of business can share facilities; 

pool their expertise and rely upon joint advertising, marketing, 

and distribution to reduce their overhead. Finally, concerted 

action will further enable* American companies to bid for orders 

at a single price put forward by a single negotiating team, 

thereby frustrating the Chinese tendency to divide and conquer.
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V. CONCLUSION

The foregoing discussion outlines Phosrock's ex 

periences and the benefits it derives from present law and 

summarizes the important and continuing American interests 

which the Webb-Pomerene Act promotes. Based on the view that a 

properly organized and operated association can make a positive 

contribution to expansion of American export trade, Phosrock 

strongly urges that the Subcommittee reject legislative proposals 

which could diminish the utility of the Act.

Nevertheless, there are several • issues that require 

prompt legislative attention. Since passage of the Act, there 

have been few decisions or proceedings construing its rather 

general provisions. 3_4/ These cases treated a variety of issues

3_4/ United States v. Concentrated Phosphate Export 
Association, 393 tO"! 199 (1968), rev.'g 273 F. Supp.263 (S.O. 
N.Y. 1967): on remand 1979 Trade Cas 1 72,719 (S.D.N.Y. 
1969); United States v. United States Alkali Export Association, 
325 U.S'. 196 ( 1945) af f 'g. 58 F. Supp. 785 (S.D.N.Y. 1944 on 
remand 86 F. Supp. 59 (S.D.N.Y. 1979); United States v. An 
thracite Export Association, 1970 Trade~C"Ts173,318 (M.D. 
fa"! 1970) ; United States v. California Rice Exporters, Cr. 32879 
(N.D. Cal. 1952) ; Onited States v. Minnesota Mining 4 Manu 
facturing Corp., 92 F. Supp. 917 (D. Mass. 1950); UnTte~d~STate3 
v. Electrical Apparatus Export Association, 1946-4?TradeCas 
t 57,546(S.D.N.Y.1947);Carbon Black Export, Inc. 46 F.T.C. 
1245 (1919); General Milk Co., 44 F.T.C. 1355 (1947); Sulfur 
Export Corp. , 43 F.T.C. 820 ( 1947); Export Screw Ass'n, 43T.T.C. 
9«0 (1947); Phosphate Export Ass'n, 42 F.T.C. 555 (1946); Flordla 
Hard Hock Phosphate Export AssTn"!~42 F.T.C. 843 (19t5); Pacific 
ForestIndustries^40 F.T.C.553 (1940). See Larson, "An Eco 
nomic Analysis of the Webb-Pomerene Act," 13 J.L. 4 Econ. 461 
(1970); Simmons, "Webb-Pomerene Act and Antitrust Policy," 1963 
Wis. L. Rev. 426 (1963); Note, "The Webb-Pomerene Act: Some New 
Developments in a Quiescent History," 37 Geo. Wash. L. Rev. 341 
(1968); see also Brewster, Antitrust and American Business Abroad 
(1958); Fugate, Foreign Coimeree and the Antitrust Laws (2d ed. 
1973); Diamond, "The Webb-PomereneActandExportTrade As 
sociations," 44 Col urn. L. Rev. 805 (1944); Comment, "Export 
Combinations and tHeAntitrustTaws: The Delemma of the Webb- 
Pomerene Act," 17 U. Chi. L. Rev. 654 (1950).
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including international cartel agreements, domestic price-fixing, 

restraints on members' exports and use of foreign factories, 

effects on import trade, limitations on barters and exchanges and 

exclusion of services from the Act's immunity. Although these 

decisions help to define the scope of the limited immunity 

provided by the Act, the absence of clear-cut and definitive 

statements of permissible joint conduct coupled with the con 

tinued hostility of the Department of Justice have had a negative 

effect on utilization of the Act by American firms. 3S/ The 

reluctance to risk legal problems has been recognized repeatedly 

as a major cause for the relatively small number of Webb-Pomerene 

associations. Assistant Secretary of Commerce Frank A. Weil 

recently testified:

We think that the fundamental problem, 
one of the fundamental problems faced today 
in world trade relates to the fact that many 
American businesses — rightly or wrongly — 
perceive a threat from the U.S. government in 
the form of the Justice Department for their 
activities overseas in getting together to 
compete with the consortia that they find in 
competition abroad.

And perhaps the simplest way to put it 
is that we in the Department of Commerce are 
not suggesting for one instant a relaxation 
of our commitment to firm principles of com- 
petion and antitrust law. On the other 
hand, we think that it is possible for the 
U.S. government to send a more positive 
signal in terms of those things which are

35/ The Department of Justice has repeatedly urged 
repeal of~£he Act. See, e.g. Shenefield, Antitrust and Trade 
Regulations Report (BNA) NoT875, AA-3 (August 3, 1978); Turner, 
Internationl Aspects of Antitrust, Hearings before the Sub 
committee on Antitrust and Monopoly of the Senate Judiciary 
Committee, 9~uth Cong.", 1st Sesa. !24( 1967).
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permissible to the business community so as 
to encourage them to take permissible actions 
as they compete in the world. 36/

Secretary of Commerce John Conners said more than 10 years 

earlier that "uncertainty about the exemption provided is a 

deterrent and companies are fearful that joining an association 

may give rise to legal problems." 37/ The General Accounting 

Office and the Federal Trade Commission have reached the same 

conclusion. _3_8/ As the GAO said in 1973:

it seems desirable to create a more favorable 
climate for increased exports while recogniz 
ing that care must be exercised to minimize 
their possibly adverse impact in the domestic 
marketplace . . . [W]e believe the critical 
U.S. export situation demands a positive 
approach .-- encouraging the formation and 
operation of Webb-Pomerene associations — so 
that the full potential, of the Webb-Pomerene 
Act in promoting exports can be realized . . . 
Because of uncertainty over possible anti 
trust implications, clarifying the provisions 
of the Webb-Pomerene Act would help create an 
environment in which U.S. firms might more 
readily join together.. -3_£/

36/ Weil, Hearing before the President's Commission on 
Reform ofthe Antitrust Laws and Procedures, July 27, 1978 at 
p. 89-90.

37/ See McQuade, International Aspects of Antitrust, 
Hearing3~b~efore the Subcommittee on Antitrust 4 Monopoly of the 
Senate Judiciary Committee, 5OTH Cong . , Tsl Sess. 179 ( 1967) .

38/ General Accounting Office, "Clarifying Webb- 
Pomerene Act Needed To Help Increase U.S. Exports," Report to 
the Congress (1973); Kirkpatrick, Export Expansion Aet~~o7 ff?T 
Hearing beTore the Subcommittee on Antitrust 4 Monopoly of the 
Senate JudieTary Committee, §T2nd Cong. 2d Sess. 2 in (1972).

39/ General Accounting Office Report, n. 38 supra at 
16-18. THe continued existence of this uncertainty is demon- 
strated by comparison of the testimony given by the Antitrust 
Division and the Federal Trade Commission at the hearings before

(Footnote continued on next page)
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These uncertainties and the anti-Webb-Pomerene Act bias of the 

Department of Justice must be resolved if export associations are

(Footnote 39 continued)

this Subcommittee on September 18 and 19. The Antitrust Division 
said:

The significance of the Webb Act ob 
viously is closely related to the issue of 
the antitrust legality of joint exporting 
activities. Our position is one which we 
have held and disseminated for many years, 
and I want to emphasize it strongly. In 
general, American businesses do not require 
antitrust exemption or clearance to engage in 
'jo'int exporting ventures or any other joint 
activity the sole purpose of which is to sell 
goods or services for consumption abroad.

A myriad of normal joint export activi 
ties can be and are constantly being carried 
on by groups of American companies without 
fear of antitrust prosecution. To be action 
able, joint activity must have a substantial 
and foreseeable effect on United States 
domestic or foreign commerce. Joint activity 
intended to impact outside the territory of 
the U.S. and carried on so as not to affect 
competition between the parties in the United 
States is unlikely to raise any question 
under American antitrust law. Accordingly, 
it has been the consistent position of the 
Department of Justice that the antitrust 
exemption found in the Webb-Pomerene Act of 
1918 is unnecessary to provide protection for 
export trade associations since the normal 
activities undertaken by such associations 
have as their exclusive focus markets abroad.

On the other hand, the FTC testified:

The Export Trade Act, also known as. the 
Webb-Pomerene Act, was adopted in 1918 during 
a period of resurgent interest in foreign 
trade. The basic purpose of the Act is to 
increase exports by granting antitrust 
immunity to domestic competititors for joint

(Footnote continued on next page)
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going to realize the potential Congress intended when it passed 

the Export Trade Act in 1918.

The suggestion that business advisory procedures be 

substituted for the Webb-Pomerene Act is a clear step backward 

with respect to realization of these goals. The adoption of a 

more liberal policy for providing antitrust guidance through 

business advisory opinions might be feasible in certain sit 

uations such as a one-time joint venture to construct a power 

plant or license patents and/or technology. This procedure, 

however, is not a practical or sensible way to motivate effective 

exportation or to handle the myriad of legal and business pro 

blems that arise from joint selling on a long-term basis. A 

pattern of continuing selling is a prerequisite to the develop 

ment of foreign markets of any real significance. IP/

There is no legitimate basis to conclude that a lib 

eralized business review program would be utilized by potential 

exporters. Rightly or wrongly, many in American business 

perceive the Antitrust Divlson as an adversary. The Department

(Footnote 39 continued)

activities in export trade that might other 
wise be illegal. For example, the Webb- 
Pomerene Act allows firms that are com 
petitors in domestic markets to jointly fix 
export prices and allocate foreign markets -- 
activities that could in some circumstances 
violate the antitrust laws in the absence of 
an exemption.

This conflict supports the continued need for an unambiguous 
exemption for Joint exportation.

IP/ Appendix A compares the operation of the Webb- 
Pomerene program with liberalized business review procedures.
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of Justice has offered nothing to overcome concerns about its 

bias and the necessity for submitting large amounts of sensitive 

information to obtain the business review.

Moreover, a business review program fails to offer 

the protections the. exporter needs. The business review letter 

affords only limited relief from the antitrust laws. The Anti 

trust Division reserves the right, at any time, to withdraw its 

clearance upon its own belief that circumstances warrant such 

action. In any event, the antitrust clearance only binds the 

Antitrust Division. Treble damage claims, by either an ag 

grieved customer or competitor, can be asserted even after 

conduct has been approved by the Antitrust Division. While a 

liberalized business review procedure might ease some of the 

concerns of American business about the uncertain application of 

the antitrust laws to conduct in foreign commerce, it cannot 

provide even the degree of protection that is currently provided 

by the Webb-Pomerene Act.

Phosrock believes that some suggestions deserve serious 

consideration by the Subcommittee. First, in our view, a sig 

nificant reason for under utilization of the Act is the absence 

of a clear enforcement structure. Section 5 of the Webb-Pomerene 

Act provides a useful framework for such administration, but it 

has not operated for many years. Regulation should be cen 

tralized in the place that possesses the interest and expertise 

to ensure that the purposes of the Act are fulfilled. Second, 

uncertainty regarding permissible conduct will continue as long 

as the immunity conferred is stated in general terms. It is not 

enough to say that the Webb-Pomerene Act should be amended to

52-624 0-79-44
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eliminate exposure to treble damages and criminal litigation. 

Existing associations have that protection today — but only for 

conduct in "export trade". An important and useful purpose would 

be served by stating with great specificity the kind of conduct 

that is beyond legal challenge. 11X The Subcommittee could quite 

profitably focus on the specific conduct permitted to be under 

taken jointly. Indeed, as the Subcommittee recognized in its 

Report on U.S. Export Trade Policy:

Export activities are subject to un 
coordinated and sometimes conflicting demands 
from different government agencies. In the 
face of competition from countries like Japan 
and Germany which achieve considerable 
coordination in these matters, the inability 
of the U.S. to promote cooperative export 
expansion efforts and synchronize export 
policies is a serious disadvantage.

Legislative efforts to enable U.S. 
exporters to compete with foreign banks and 
cartels in overseas markets date back over 
sixty years. The Webb Pomerene Act (1918) 
exempts the formation and operation of Export 
Trade Associations from some prohibitions of 
the Sherman and Clayton Acts, but its pro 
visions have been singularly underutilized. 
Only 28 such Associations exist today, ac 
count for less than 3% of U.S. exports.

The principal reason for the Act's 
failure is its vagueness. Because no de 
finitive standards are prescribed- for per 
missible activities. Webb associations have 
repeatedly been challenged by the Justice 
Department. Facing the likelihood of an 
antitrust investigation and with no clear 
idea of permissible activities and possible 
benefits under the Act, firms have been 
reluctant to form Export Trade Associations. 42/

in/ See, e.g. United States v. Minnesota Mining t Mfg. Co. , 92 F. Supp. 917 (D. Mass. 1950).—————————————

t2/ U.S. Export Trade Policy, A Report of'the Subcom 
mittee ori_I_nt_ernational Finance of the Senate Committee on 
Banking, Housing and Urban Affairs, 96th Cong., 1st Sess. 18 (1979)•
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Finally, detailed investigation of the trading company 

concept proposed in Senate bill S.1663 is worthwhile. As has 

been indicated, Phosrock believes that its operations under the 

Webb-Pomerene Act have made a positive contribution to U.S. 

export - trade. The question remains, nevertheless, whether 

American firms are reaching their maximum potential to promote 

and stimulate foreign commerce. The focus of the Webb-Pomerene 

Act is relatively narrow: it provides for limited antitrust 

immunity to permit joint foreign sales. Although Phosrock does 

not suggest that the Webb-Pomerene Act be weakened in any way, 

exploration of complementary legislation like S.1663 can reveal 

whether additional kinds of joint export activities should be 

encouraged. The Japanese sogo shosha well illustrates the 

substantial contribution to foreign trade promotion that can be 

made by trading companies. These firms are engaged in financing, 

resource development, planning, marketing, research, construction 

and distribution, either in the capacity of intermediaries or as 

Joint venture partners. They have had a phenomenal record of 

success. While important issues remain to be explored concerning 

the scope and consequences of trading company action, the in 

quiries may well be fruitful.

In conclusion, Phosrock supports the efforts of Chair 

man Stevenson and the Subcommittee to expand American export 

trade. This goal of promoting American competitive interests 

abroad must receive prompt attention if we are to solve the 

economic problems we now face.
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APPENDIX A

COMPARISION OF THE OPERATION OF THE WEBB-POMERENE ACT AND THE PRO 
POSED LIBERALIZED BUSINESS REVIEW PROGRAM

WEBB-POMERENE BUSINESS REVIEW

Statutory Basis and Certainty to the Businessman

(1) "Moreover, iVi the Webb- 
Pomerene Act, oh. 50, 40 Stat. 
516, as amended, 15 U.S.C. § 
61 e t s_ e_ g^ , Congress has 
provTBecf a narrow and care 
fully limited exception for 
export activity that would 
otherwise violate the anti 
trust laws. See United States "
___ Phosphate 

Ex p~o. £~t _ A~s s n _._ , J~S1 tT. S~7 
"T99- A~~jud~f~clal rule exclud 
ing all non -Americans as 
plaintiffs in treble damage 
cases would hardly be consis 
tent with the precisely 
limited exception Congress has 
established to the general 
applicability of the antitrust 
laws to foreign commerce." 
Pfizer v. Government of India, 
98 S. Ct.581, 588 n.12 (1978).

(1) There is no statute 
authorizing opinions - 
hence, a dispensation 
granted by one Assistant 
Attorney General may or may 
not be approved by a sub 
sequent Administration. The 
businessman is thus subject 
ed to the vicissitudes of 
future interpretations of 
the law.

Scope of Antitrust Immunity

(2) In the course of conduct 
ing the business of a Webb 
association (qualified under 
the Act) the association may 
determine, as a prerequisite 
to making a sale, the price at 
which it will sell, and such a 
determination is not illegal 
under the antitrust laws. 
United States v. Minnesota 
Mining 4 Mfg. Co". , 91TT". "Supp. 
947 (5. Mass. 1950).

(2) The Department of 
Justice has no power to 
prevent a foreign buyer from 
asserting a claim against 
American companies engaged 
in joint marketing to that 
customer.
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Efficiency of Administration

(3) In the organizational 
papers filed with the FTC (and 
subject to Commission review 
and approval) qualifications 
for membership are estab 
lished; hence, there is an 
orderly and legal means of 
determining who is a member 
and the relationship between 
the members is delineated. 
Thus, at any particular time, 
a determination can be made as 
to who is within the immunity 
and who is not. Moreover, the 
Congress had the foresight in 
enacting the Webb Act to 
establish an orderly means to 
deal with other problems which 
may arise in the operation of 
the association — i.e., the 
adjustment hearing procedure. 1/

(3) By contrast, there are 
no statutory guidelines by 
which to resolve questions 
as to which companies may 
jointly apply for an opinion 
or who may subsequently join 
in an ongoing cooperative 
venture. For example, 
suppose A and B apply for 
dispensation to jointly sell 
in Pakistan. C wishes to 
join with them in the 
application to Justice but A 
and B are opposed. How is 
this conflict resolved? 
Alternatively, suppose A and 
B get the dispensation and 
develop substantial sales in 
Pakistan and C asks to join 
with A and B in future sales 
but A and B refuse to let C 
join with them. Are A and B 
subject to treble damages 
for boycotting C? Is the 
Division, assuming it has 
the legal power to do so, 
compelled to serve as a 
referee and compel A and B 
to allow C to join with 
them? Moreover, Pakistan is 
but one of many potential 
markets -- could one ad 
visory opinion grant a 
dispensation for A and B to 
act jointly in all markets? 
Suppose a broker asks A and 
B to let him serve as their 
broker and this request is 
denied through a joint

_!_/ See 15 U.S.C. § 65 (1976). Controversies can 
generally be handled more expeditiously, and at less expense, at 
these hearings than in a formal court proceeding. Morever, in 
contrast to a judgment in favor of the United States in a 
criminal or civil antitrust action, an adverse determination at 
an adjustment hearing does not establish a prima facie case for 
private treble damage plaintiffs. 15 U.S.C. 5 16 (19?6).
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decison by A and B. Does the broker have a cause of action? The problems are endless. In short, when two or more companies undertake a long term committment to 
act jointly in export selling no one can antici 
pate all of the various problems which will be encountered. Hence, there is generall no way for a single advisory opinion to provide sufficient pro 
tection to make the advisory procedure an effective method of encouraging businessmen to engage in the complex field of export trade.
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POLICY FORUM

The Realities of United States
Foreign Trade and The Fictions

Of Our Cartel Advocates
by Emll Sherer Flnley

EmEJ Stiarar Flnley is m» founder. pretid*nt tnd cnlef 

Company (>CEC). • division of ACU Intemstionti.

Painful facts make fools of some of us all of the time, 
and almost all of us some of the time. When all the 
known evidence says "gre*n." some of us proclaim 
"red" in the hope of finding some evidence of red. When 
we need fairness, some of us would Impose judges who 
have pro-judged our cases. When we have proof that 
people have hurt us, some of us would reward them lest 
they not reform. When we have to know the facts, most 
all of us resort at some stage to fictions to shelter us 
from the unpleasant reality. When in doubt, we quite 
frequently legislate.

Not that truth, beauty and right action don't often 
emerge and win out. It is the glory of free speech and a 
democratic process that quite often pigheaded 
wrongness gets defeated in the marketplace of ideas 
and therefore in the halls of Congress. It involves a 
struggle that is rarefy inviting. But we have to be 
existentialists, if not optimists; for to be otherwise is to 
leave the field by default to the beguiled, the misled 
and. alas, the greedy. Conscience requires a fight.

In trying to deal with some woes of our foreign trade, 
we have been besieged and somewhat beguiled by the 
misled and, yes. the greedy. Thecarteladvocatesarein 
the marketplace to overcome painful facts with fictions. 
Realities, which once seen would help us to deal 
rationally with the painful facts, are lost. And some very 
good men have made some very wrong proposals.

PAINFUL FACTS 
AND FOOLISH REACTIONS

The most painful facts of our foreign trade are that in 
six out of the last eight years the United States has had a 
deficit balance of foreign payments; and inflation has 
boomed along, with the cheapened dollar only exac 
erbating the flow of money out by reducing our buying 
power. Last year we had a deficit in our balance of 
trade of $30 billion.

We are not used to such things. All was right with our 
trade in this century up to 1971. Because we get worried 
it becomes time to panic or to avoid real panic by 
frenzied action. It becomes time to look for quick 
solutions. And it becomes time to tr*»at painful facts as if

they have nothing to do with our own faults, for self- 
blame is still more painful. We begin to create myths 
from long-ago half-truths or from no-truths. Thus, it 
must be that the foreigners at our gates are conspiring 
against us and are taking advantage of our good nature 
and fairness. They bribe better or bigger they are more 
organized in combating our poor, fractionalized 
industries. Indeed, we s«e grand cartels, government 
sponsored, taking away our business: and all the while 
our Justice Department's Antitrust Division and our 
notions of free competition do not allow us to fight 
back. Foreigners come here with impunity, and we go 
nowhere but that we are faced with stifling, organized 
resistance in Washington and unfair, subsidized 
competition from the outsiders. The answer—so we are 
then told—is to fight back with the same weapons. Let 
us create our own cartels. There are even suggestions 
that we were wrong in this post-Watergate era to 
demand that our industries stop bribing foreign 
officials. Nonsense: all of this.

One need not take seriously the all-too-serious 
"jokes" about the need to out-bribe our foreign 
competitors. In the long run, self-defeating corruption 
cannot be justified. If our society must save itsetf by 
being corrupt, then it Is not worth saving. I won't dote, 
but the fact is that Americans can compete successfully 
without bribing. If there is a cartel that ts needed. It is a 
cartel that has one rule: thou shaft not bribe.

As to the drive to create more cartels, that requires 
some analysis, for it isnot plainly immoral and becomes 
amoral only when reality catches up with the fictions 
that are used to support the cry of more cartels.

Here is the reality.

THE WEBB-POMERENE ACT

There is already in existence in the United States a 
piece of cartel-creating legislation dating from 1918, 
the Webb-Pomerene Act. The Webb Act allows for the 
creation of associations of producers of goods solely 
for the purpose of engaging in export trade. The 
associations can operate if they register with the 
Federal Trade Commission and as long as they do not 
restrain the export trade of any "domestic competitor." 
Webb associations are not supposed to "enter into any 
agreement, understanding or conspiracy, or do any act 
which artificially or intentionally enhances or

758 NATIONAL JOURNAL 5/5/79
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depresses prices within the United States ... or which 
substantially lessens competition within the United 
States or otherwise restrains trade therein." Under e 
consistent interpretation by the FTC end as followed by 
thecourts. w»bbassoclatlonsc«nenddonxpricesand 
sat up quotas.

"Under a consistent interpretation by the 
FTC, and as followed by the courts, Webb 
associations can and do fix prices and set 
up quotas."

wnlla the original vision of the Congress and of the 
Federaj Trade Commission Report that recommended 
the Wefib Act saw the true function of tne association as 
a cost-reducing expediter, there is no question that the 
role of price-fixer and market atiocafer has been the 
predominant feature of Webb associations over the 
years. In brief. Webb associations have taken on the 
usual roles of cartels. Thua, we have in America 
government sanctioned cartels that are exempted in 
the export trade from the normal operation of the 
antitrust laws,

The prime "unification b- in 1918 for Webb 
associations was that I ,, were needed by small 
companies In order to compete with foreign subsidized 
businesses and cartels. At the time, American cor 
porations were only beginning to become facton In 
world commerce. The theory was that associations 
could cut costs snd thus would allow American 
eorporatlona to compete successfully on the basis of 
price as well as quality of goods.

WEBB ACT PERFORMANCE

In 1967. the Federal Trade Commission completed a 
study—an empirical study—of Webb associations over 
their first SO years. ThereporttoundtnattheWebbAct 
had failed to promote United States exports in any 
significant way during those 50 years. The 1967 FTC 
study revealed that the export associations that 
succeeded for any length of time were those involved in 
industries where the members were leaders of a 
domestic oligopoly, were dominant factors in the 
foreign trade and dealt with a homogeneous product. 
The small company did not take advantage of the 
Webb-Pomerene tu.'. Of the 465 members of Webb 
associations durtno l">e period between 1956 and 1962. 
for example, only 17 per cent had assets of $1,000,000 
or leu. and only 22 per cent had assets of between 
Si,000.000 end {5.000.000. The large firms counted for 
about 80 per cent of all exports by Webb associations. 
There were never any more then 57 registered 
associations in any one year, and some companies 
were members of more than one association. During 
that same period of 1958 to 1962. Webb associations

accounted for only 2.4 per cent of total United States 
dollar exports. The 1967 FTC Report concluded:

"In summary. Webb-Pomererie activity is limited to 
comparatively few associations handling • limited range of 
products, and the number of beneficiaries from such 
activity is also auite small. -.. Theee members (of Webb- 
Pomerene associations), for the moat part, were drawn 
from the upper reaches of the business population and. at 
the same time, were the major beneficiaries of Webb- 
Pomarene assistance. ... Fifty years of experience. In 
cluding a recent period of uninterrupted trade expenslon. 
reveals the Weob-Pomerene Act as no panacea for trie 
expansion of foreign trade by small business and. indeed, 
points to the conclusion that it plays a very minor role in 
over-all U.S. exports. 1* {FTC Report, pp. 317-18 }
The data available since 1967 proves that nothing has 

changed. It anything, the utter failure of our legalized 
cartels in promoting American exports is more 
pronounced. Sy 1976. only 1.5 percent of the total U.S. 
exports came through Webb associations and the 
number of registered Webo associations was only 33. 
Today, there are 35 registered associations with 338 
members, many of which are In more than one 
association. The registration rolls at the FTC make it 
plain that the firms that benefrt moat from tit* Webb Act 
are still those that market homogeneous products and 
dominate their industries. I have taken a look at the 
nature of the producta of the 35 currently registered 
Webb Act associations. Only four of them seem to De in 
industries where there are non-homogeneous 
products.

As of 1976. a total of six Webb associations ac 
counted for nearly two-thirds of the dollar value of all 
Webb-asslsted exports. These six associations (plus 
one other) are the only presently registered associa 
tions that were in existence in 1962. Four of the big six 
produce homogeneous goods: dried fruits (2), rice 
products and paper. The other two are both film- 
industry associations, formed by the 10dominant firms 
in the industry.

"... there is no question that the role of 
price-fixer and market allocator has been 
the predominant feature of Webb 
associations over the years. In brief, Webb 
associations have taken on the usual roles 
of cartels."

The pattern is clear. Webb associations have 
benefited those firms that need help the least, and the 
firms use the associations not to promote volume but to 
stabilize export prices. Since the future (and past 
strength) of United States exports lies In complex, 
differentiated products, Webb associations are not 
likely to play any larger role in the United States export 
picture than they have in the past.
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THE EFFECT ON DOMESTIC TRADE

Although irrelevant to small United States com paries 
and insignificant in the scheme of over-all exports, 
Webb associations have had a deleterious effect on 
domestic pricing and competition.

With most homogeneous products there is a 
traditional relationship between thedomestlc price and 
export price (usually a percentage "discount" on the 
domestic price). Usually, the export market is viewed as 
a way to sell off "surplus" and ward off domestic price 
deterioration. As a result, export price fixing is always 
bound to mean price fixing or stabilization in the 
domestic market. We cannot be blind to what common 
sense screams at us: When major producers of the 
same or virtually the same product set export prices in 
unison and "predict" what they will be for the future, 
they know necessarily that they are helping to set a 
level for domestic prices and are helping to stabilize 
these prices.

"When major producers of the same or 
virtually the same product set export 
prices in unison and predict what they will 
be for the future, they know necessarily 
that they are helping to set a level for 
domestic prices and are helping to 
stabilize these prices."

There is also a domestic monopolizing aspect to 
Webb associations. Successful Webb Act associations 
dealing in undifferentiated products control or 
dominate the "surplus" export market; and that surplus 
market often is the difference between a profitable 
trading year or an unprofitable one. Even when large 
producers remain outside the cartel, the road to 
survival or entry of the small firm is more difficult.

That Webb-Pomerene cartels are needed to fight 
foreign cartels has always been grounded in a 
theoretical fallacy and no real truth. The existence of 
foreign cartels that fix prices theoretically could only 
help American competition. They could only create 
price umbrellas for thetr American competition. In the 
United States, for example, when these Webb- 
Pomerene Act associations come into being, the large 
American companies outside the cartels are quite 
happy because they can easily underprice the rigid 
cartel or the cartel sets a price that the competitors 
gladly follow. Indeed, it is a commonplace in the true 
market that the best policemen of Webb-Pomerene 
pricing are those outside the cartel.

In fact, as the FTC found in 1967. large oligopolistic 
American corporations do not need the associations to 
compete with any foreign business concern or groups 
of concerns. Today American companies dominate the

fields where Webb associations operate successfully. 
By stabilizing prices and establishing quotas, the 
members of Webb associations do not compete in any 
traditional sense with the foreigners. If they wanted to 
compete for business, they would not be fixing prices, 
they would be setting prices independently based on 
costs and reasonable profit. And dealing mostly in 
homogeneous products and in dominated markets, 
Webb association members do not compete unless 
they compete on prices or services that amount to price 
savings.

THE REACTION ABROAD

It is a fact that Webb associations are welcomed by 
their supposed enemies abroad. When Webb 
associations are created or expand, the foreign com 
petitors hail the event. The "reviews" abroad become 
"mixed" only because the purchasers of the 
products—usually found in undeveloped nations- 
know that they can expect Increases in the United 
States prices and stabilized prices everywhere. All one 
has to do—if one really wants to find out what the reality 
is—is to read the trade journals when one of these 
Wabb Act associations is created or increases its 
membership.

For example, Green Markets, a fertilizer market trade 
weekly published by McG raw-Hi It. reported that 
Brazilian traders and users were quite unhappy when 
the Phosphate Chemical [Webb-Pomerene] 
Association—"Phoschem"—expanded its membership 
of fertilizer producers last year. The July 17. 1978. 
edition quoted one Brazilian "source" as saying it was 
"rotten." Another Brazilian was reported to have said, 
"We expect drastic increases In U.S. prices." Another 
said that it was likely to "jeopardize" the "import , 
volume." Brazil is a major importing market for 
American fertilizers. But the article further reported: 
"One Canadian producer thinks higher U.S. export 
prices might even stabilize the Canadian market and 
help his company." It said also: "An official of the South 
African Fertilizer Society (a cartel] said stable prices 
and a better market would probably result." The article 
noted: "Most European producers are optimistic. They 
feel that as well as raising prices, the Phoschem 
expansion will provide the market stability which has 
been absent in recent months."

That's reality. What Webb Act cartels are about are 
price stabilization, price-increases, production control, 
hoped-for worldwide "regulation," not competition and 
vigorous promotion of American products. The result is 
less trade for us—controls, controls, controls for the 
sake of prices. It is no accident that since Phoschem's 
expansion, the prices of its products—export and 
domestic—have gone up about 50 per cent and that 
hike does not reflect cost increases. Inflation 
guidelines are Ignored. Ai *) sc- ::,<* theories of those not 
in the marketplace a's exposed as fantasies. Read what 
businessmen say: listen to us in the trade, who know 
our "custorr-.cs. 1'
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"By stabilizing prices and establishing 
quotas, the members of Webb 
associations do not compete In any 
traditional sense with the foreigners. If 
they wanted to compete for business, they 
would not be fixing prices; they would be 
setting prices independently based on 
costs and reasonable profit."

SEVERAL OTHER REALITIES

Furthermore, the function of selling agent Is not best 
done by a Webb-Pomerene Act association or. in tact, 
often done by the associations. Again, a lime investiga 
tion will show that Webb association members do their 
own selling and their own marketing and use the 
association offices only as a conduit and a means to 
prevent competition. According to the FTC. only eight 
associations reported sales agencies in the United 
States and only six reported overseas agencies in 1976. 
Moreover, only 12 directly assisted exports, and these 
exports accounted for less than 17 per cent of dollar 
Webb-assisted exports in 1976. As the FTC has found: 
All the sales functions can be. and have been done 
historically, with more vigor and with a tot more results 
by independent exporters. Agreed market division 
means complacency and no real promotion. Webb 
associations beget an atmosphere of "cordiality" with 
foreign competitors that is indistinguishable from 
gentlemen's agreements.

Moreover, it is a fact that in many industries where 
Webb associations exist, there is no real foreign 
competition. Even if you believe the answers that the 
associations have supplied to the annual FTC question 
naires. Webb Act associations have hardly been 
fighting foreign cartels. Only 11 out of the presently 
registered associations have claimed competition from 
cartels cr government-sponsored organizations. And 
their answers have to be suspect: there Is, at least, 
hyperbole in them.

Again Phoschem provides a good example. Its 
answers to the FTC claim competition from overseas 
cartels and foreign government organizations. In the 
two major products that it deals with, diammonium 
phosphate and triple superphosphate ("DAP" snd 
"TSP"), Phoschem has no significant competition in 
most world markets. And. by some "megic," Phoschem 
will not offer much material to those few places where 
the foreign production has had its "traditional" sway. 
Over-all, the Americans dominate what they choose to 
dominate. They are the giants. In 1977. for example, the

world export trade in DAP and a related product totaled 
1.870.000 tons (of PO*). The American share of that 
market was 1,367,500 tons (of P*O*). In 1977. the total 
world export of TSP totaled 996.500 tons (of P'O'). 
American exports accounted for 904,600 tons (of f"O1.

Thus, there is no need for Webb-Pomerene Act 
associations in fields such as the one with which 
Phoschem Is Involved: they serve nothing but an 
ticompetitive ends. And Phoschem, I submit. Is typical.

Our problems stemming from the Webb Act cronyism 
and artificial price structuring are exacerbated by still 
another development unforeseen in 1918: Multinational 
corporations are found In good number among Webb 
associations. And they aren't merely multinationals in 
unrelated businesses; many Webb association mem 
bers have foreign subsidiaries that (1) buy from the 
Webb associations and (2). believe it or not compete 
with the Webb associations—without the slightest com 
punction and without protest within trie associations. 
There hasn't been a word of criticism from the Federal 
Trade Commission. Necessarily, where multinationals 
participate in American price-fixing and quota-setting, 
something beside the promotion of American exports 
has to be involved. In fact and in effect, our foreign 
competitors participate In our price-fixing decisions 
and their interest is not in "selling American."

Factually, foreign buying "cartels" have come about 
in response to price-fixing selling cartels—our Webb 
associations. There is no evidence that foreign buying 
cartels or foreign government purchasers have hurt 
United States exports or forced anybody to sell 
anything other than at a fair and profitable price. There 
is no evidence that they have had an unfair bargaining 
position vis-a-vis American exporters. We in the market 
know that the reality is that government agencies are 
most often easier to deal with than multiple foreign 
purchasers. It is not a fact that we sell cheaper to 
government sponsored buyers. For example, Asian 
government agencies and buying cartels traditionally 
pay higher prices than do the multiple private 
purchasers in Brazil.

When you are concerned with standardized products 
in demand—the products that are the prime items for 
Webb-Pomerene associations—there are, in fact, no 
barriers with which the Webb-Pomerene Act has to 
deal. With these products, there are producing nations 
and there are consuming nations. Consuming nations 
are always disturbed by cartelization, because they 
know that that means higher prices (and In the instance 
of fertilizers and Phoschem, for example, higher food 
prices for their populations). The hurtful barriers come, 
if at all, from producing nations to protect home 
industry. Webb-Pomerene Act associations and the 
Webb Act itself have nothing to do with fighting those 
barriers. Webb-Pomerene associations encourage 
those berriers because they naturally tend to respect 
them. Price-minded cartels are interested in keeping 
out foreign competition from the United States 
(because they are the major producers here). There is
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POLICY FORUM

an understood rule of reciprocity at work, which 
stabilizes prices and protects home markets.

All of the facts should ted us, then, that we should 
have more competition, not less competition, it we want 
to increase our trade. Give us more aggressive 
marketing, not less. The facts establish, at very least, 
that Webb association export outlets are hardly worth 
the harmful erf ectson the domestic market. Those facts 
should also advise us: Be careful of these price-fixing 
and quota-setting organizations with their rr ->tings, 
constant information-sharing and daily price- 
"predictlng."

THE RESPONSES 
AND THE OANFORTH BILL

But our balance of payments is bad: and that means 
fewer jobs at home, a weaker dollar, a greater impetus 
to inflation and a thousand other ramifications that 
economists say we fall heir to. So the cartel believers 
come out of the woodwork and are listened to. Groups 
of them, particularly the National Construction 
Association, importune the Commerce Department. 
(They know enough to stay away from watchful Justice 
and sleeping FTC.) They go to the Congress. And. 
despite the empirical evidence that lies for the reading 
in FTC reports and records and despite a recent critical 
report of the President's special commission on the 
antitrust laws, we have the Commerce Department 
lobbying for more cartels and the lessening of 
restrictions on them. And we find some very able 
Senators believing in the benefits of more cartels and 
the lessening of restrictions on them. Logic and the 
facts are ignored; myths and plain fiction take over.

indeed. Senator Danforth in conjunction with 
Senators Bentsen, Chafee, Javits and Mathlas (a most 
formidable group) introduced a bill in the Senate last 
February that would amend the Webb-Pomerene Act 
by expanding its antitrust exemptions to allow for more 
restraints on domestic commerce, enlarging its 
coverage to activities beyond foreign export trade (as 
long as they were incidental to it) and placing services 
as well as goods under amended Webb Act protection. 
The bill would transfer supervision of the associations 
from the moribund Federal Trade Commission to the 
friendly Commerce Department and insulate the 
associations from direct Antitrust Division oversight. 
While there would be pre-reglstratton screening for 
new Webb associations, all present associations would 
be grandfathered into the antitrust exemption, and no 
private person could sue to revoke or alter any 
association's status. A review of the new procedures 
under the Act would occur seven years from now.

The bill itself and Senator Danfonh's Senate speech 
in support of it make it plain that it is the product of fear 
and fiction. The "findings" that appear in the bill as a 
preamble give the painful and scary fact of a $30 billion 
trade deficit in 1978. teil ominously of foreign govern 
ment subsidized competition to United States ex 
porters, note the fall of the United States' share of total

world exports from 19 per cent in 1968 to 13 per cent in 
1977 and then declare:

'Small and medium-sized firms ire prim* beneficiaries 
of joint exporting, tfirougn pooling of technical expertise, 
help in achieving economies of scale, and Assistance in 
competing effectively in foreign mirtets.. - "

That foreign government subsidized competition is 
not so terrifying and that small and medium-sized firms 
have never benefited from such joint exporting are now 
beside the point. Red has become green by proclama 
tion and because of painful facts. The pre-judgers—the 
Department of Commerces-are the new guardians. The 
oligopolists and multi-nationals are to be rewarded by 
automatic inclusion in the new and more tolerant 
system. When one should hesitate, we legislate.

In his speech to the Senate introducing his bill. 
Senator Danfortn acknowledges the poor performance 
of Webb associations as promoters of commerce and 
the fall-off in membership. But he gives some reasons. 
The first reason for Webb failure, he says. Is that the 
"vast majority of the .. - Webb-Pomerene associations 
lacked sufficient product-market domination to exert 
foreign market price control- and membership dis 
cipline." That, of course, is not changing facts; that is 
misreading their import. What Senator Danforth is 
tailing us is that only the giants (1) have been able to 
use the Act and (2) have connived successfully to fix 
prices because they are dominant and can make'their 
price-fixing stick. That hardly speaks for the need for 
more associations or the desirability of more leeway for 
all of them!

"Senator Danforth's bill ... is the most 
serious, recent and erroneous reaction to 
unfavorable foreign trade events.... The 
bill at best sets our sights away from 
where they should be. It is frightening that 
very sound men can be so misled."

Senator Danforth then tells us that the second reason 
for poor Webb-Pomerene performance is our "tradi 
tional" primary focus on the domestic market. Surely 
the primary focus of most of our indigenous industries 
will always be on our domestic market, the biggest 
market in the worfd; but the past two decades have 
witnessed an explosion of interest in foreign markets 
and a vast expansion in foreign trade. And look how 
Americans have jumped—tripped over themselves—at 
the opening of opportunities in China. Sufficient focus, 
there is: and foreign trade will expand. The facts 
bespeak a reason for failure other than a lack of focus 
on foreign trade: interest in associating has not 
similarly expanded because the Webb Act can only
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benefit the dominant few in very special industries.
For his third reason for Webb-Pomerene failure, 

Senator Danforth offers the fact that services are not 
covered by the Webb Act. He then says that the 
President's National Commission for the Review of 
Antitrust Laws and Procedures recently recommended 
that services be covered. That is a gloss. The indepen 
dent Commission appointed by the President made its 
report last January. There was a section on the Webb- 
Pomerene Act. The report reviewed the poor perfor 
mance of Webb-Pomerene associations. It rejected the 
proposition that the Webb-Pomerene Act be expanded 
or even be kept in place. In fact, a number of 
Commissioners would have repealed it with no further 
ado. The report declared that automatic exemptions 
are not warranted, and a needs test should be required 
of all would-be registrants. The report urged that the 
Congress review the Webb-Pomerene Act with a view 
to repealing it or substantially restricting it. Its 
recommendation on services was that f/the Act were 
retained then it saw no reason not to include services as 
well as goods.

Whatever, this catering to services is narrow special- 
interest legislation, a sop to the construction industry 
pressure groups. I predict that, if the special legislation 
ever comes to be. it will not spark any more activity 
abroad; it will only benefit the large corporations 
already in the market by a gift of immunized collusive 
price-setting—which will have the usual "predictive" 
price-setting influence in the domestic market.

For his fourth and "perhaps moat important" reason 
why Webb-Pomerene has failed. Senator Danforth 
offers the hostile attitudes of the FTC and the Antitrust 
Division of the Justice Department and the fears that 
businessmen have that they will be declared antitrust 
violators if they join the associations. The fear of the 
FTC has to be a fiction; it has been a docile watchdog: 
more than docile, it has wagged its tail, it has gathered 
information from the associations without questioning 
the accuracy of anything and has done nothing with 
that information. It let one association rig bids for 
United States government AlD-financed contracts for 
years; It was the Justice Department and eventually the 
Supreme Court that put a stop to that multi-million 
dollar raid on our Treasury.

Aa to the Justice Department, it has never made a 
wholesale attack on Webb associations, generally 
leaving them to the FTC. The Antitrust Division, 
however, can and does bring a welcome skepticism and 
questioning to bear on these cartels. Industry and the 
Congress should be grateful that someone is there 
ready to worry about whether permitted collusion has 
slipped into illegal conspiracy in domestic trade. 
Remember, under the Webb Act, people who are 
competitors and are not supposed to be setting prices 
for the domestic trade are in daily contact. They are 
constantly exchanging price, cost and supply informa 
tion. They are continually agreeing to prices for future 
exports based on what they believe will be future

market prices here and abroad. That's at least 
dangerous territory, if not (as most businessmen who 
have had experience with Webb associations believe) 
absolutely lethal ground for fair, competitive pricing. 

Still the Antitrust Division has moved dramatically in 
all the Webb Act years only against the AID gougers. it 
has respected the Webb-Pomerene exemptions, even if 
many believe them to be unworkable. The only people 
who need fear (and. I submit, who have ever feared) the 
Antitrust Division are those who would explicitly (if 
covertly) use Webb Act functions as an occasion to 
agree to fix prices and set quotas in thedomestic trade. 
Angels do not fear to tread where a haven is made for 
the unholy. It is not fear that has kept people away from 
Webb Act associations, but the fact that they don't find 
them helpful.

CONCLUSION

I have picked on Senator Danforth's bill because it is 
the most serious, recent and erroneous reaction to 
unfavorable foreign trade events. While it is hard to 
imagine that the Congress will pass the measure or the 
President would sign it (even though the Commerce 
Department cartel advocates speak to us as if they have 
the ear of the President), the bill at best set* our sights 
away from where they should be. It is frightening that 
very sound men can be so misled.

"Let us not for the sake of some minor 
hoped-for export trade advantage bring in 
certain major foreign trade and domestic 
market disadvantages." -.-.,-•

Because the evidence is so overwhelming, I am 
emboldened to suggest what is needed. Let us reaffirm 
our belief in competition by private enterprise. Let's do 
away with the inherent unfairness of price-fixing; it is an 
instrument for oppressing ail of us and fosters "greed" 
to our detriment. Let's speak no more about en 
couraging cartels. If anything, we should be looking to 
get rid of them. If there be any truth to the need for 
limited export associations, let the burden shift to those 
wno would seek an exception to antitrust laws to prove 
they are not anticompetitive. Let us not for the sake of 
some minor hoped-for export trade advantage bring in 
certain major foreign trade and domestic market 
disadvantages. In any event let us, first, undertake the 
study the President's Commission urged—before 
legislating, it makes no sense to put a truck in high gear 
?nd our foot on the pedal until we know whether the 
grade around the curve is steep.

Let us not be beguiled, misled or scared out of our 
common senses. •
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